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IIUBLJIBHUM MMO30B Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI:
IMPAKTUYHUMU ACIIEKT

Ilocmanoska npobnemu. Crarts 127 KIIK [1] y po3BuTok mepeadadeHoro
n. 10 4. 1 ct. 56 KIIK npaBa norepninoro sik (pi3u4HOi 0CO0U, K1 KpUMIHATBHUM
MPABOIOPYILICHHSIM 3aBJIaHO MOpajbHOI, (P13M4HOI a00 MaliHOBOI IIKOJU, TaK 1
IOPUIUYHOI 0cO0HU, AKIA KpUMIHAIBHUM MPABOMOPYIIEHHSM 3aBJaHO MaifHOBOI
IIKOJIM  BCTAHOBJIIOE  TpOleCyainbHI  mopsiukw  (cmocoOu, TNUIIxXu) il
BiMIIKOAyBaHHS  (komrieHcamii). Takux mopsakiB — (crnocoOiB, HUIAXIB)
nependayeHo Tpu. KoxkeH 3 HUX Mae CBOi OCOOJIMBOCTI, YMOBU Ta (HOpMH
peasni3alii, MOXe BUKOPHUCTOBYBAaTUCS OKPEMO, a yC1 BOHHU MOCHIIIOBHO B TOMY
PO3yMiHHI, 1[0 KOXKEH HACTYITHUN TOPSAIOK 3aCTOCOBYETHCS TOII, KOJIU HE OYyIJIO
peanizoBaHo ab0 He OyJ10 MOKIIMBOCTI peai3yBaTH NONEPEIHIN.

[lepmmii 3 HUX € TOOPOBUTLHUM, a TOMY BPETYJIHOBAaHUMN B CaMiil 3araibHIN
dopmi. Bin 3BoguThCA M0 peamizaiii MiJ03pPIOBAHUM, OOBHHYBaY€HUM HOTO
MPOIIECYAIbHOTO MpaBa, a TAKOXK 3a MOro 3roJiok 0 BUKOPUCTAHHS OYyIb-sIKOIO
1HII0K0 (PI3UYHOIO YU IOPUIUIHOIO 0CO00I0 Ha OYy/b-sKil CTasli KpUMIHAIBLHOTO
MPOBA/IPKEHHS ii MPOIEeCyaJbHOTO NpaBa BIAIIKOAYBATH (KOMIIEHCYBATH) IIKOY,

3aBJaHy TOTEPHiJIOMY, TEpUTOpialdbHIA Trpomaii, Jdep)kKaBi  BHACHIIOK
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KpuMiHajgpHOro mnpaBonopymeHHs (4. 1 cr. 127 KIIK). MaitHoBa mikoaa
BIJIIKOJIOBYETHCSA, a MOpaibHa Ta (hi3UYHA KOMIIEHCYIOTHCS, aJle TAKOXK MOXKYTh
BIJIITKOZIOBYBATHCS, K BIAIIKOJOBYIOTHCS, HAMPUKIIA, BUTPATA HA JIKYBaHHS
noTepnijoro Tomo. ®akt 7106pOBUIHLHOTO BIANIKOYBAHHS (KOMITEHCAIIIT) IIIKOIH
K TaKHii, 10 Ma€e MpaBOBE 3HAYEHHS, Ma€ OYTH B Til UM 1HIIIN JOKYMEHTAIbHIN
nporecyanbHid  ¢opmi  3adikcoBaHMM B MaTepialiax  KPUMIHAJIBHOTO
npoBajukeHHs (KpumiHaiaeHOi crmpaBu). Ilynakr 2 cr. 127 KIIK mnepenbauae
OpYruii, HaWOLIbII TOMIMPEHUH Ha TMPaKTULl MOPSAOK BIIIIKOAYBAHHS
(kommeHcaIlli) MoTepHijioMy MIKOU — IIJITXOM CTSATHEHHS CYJJOBUM PIILIEHHSIM 3a
pe3yibTaTaMu PO3TJsiAy HKUBUIBHOTO MO30BY B KPUMIHAJIBHOMY MPOBAJIKEHHI.
Tperiii MOpsiAOK MOJSTae y KOMIIEHCAIll 3aBJaHOI MOTEPHUIOMY BHACHIAOK
KPUMIHAJIBHOTO MPaBOMOPYIICHHS MIKOIU JEPXKABOKO 3a paxyHOK JlepkaBHOTO
Oro/KeTy YKpaiHu y BUIAJKaxX Ta B MOPSJKY, NepeadadyeHux 3aKOHOM (4. 3 CT.
127 KIIK).

BiamkogyBanHs (KOMIIEHCAITS) MIKOIW HUISIXOM MPe IBJICHHS [IUBIJILHOTO
MO30BY Y KPUMIHAJILHOMY MPOBAHKEHHI HE JIMIIE HAOUIbII PO3MOBCIOIKEHUM
croci® 3a0BOJICHHS MaWHOBUX Ta HEMAWHOBUX IHTEPECIB MOTEPIIIOTO Bij
KPUMIHAJIBHOTO TPAaBONOPYIIEHHS, @ W HaWOUIbII CKJIaJAHUA Ta MIHIMBUN 3
OTJIsITy Ha HEOOXIJHICTh BpaxyBaHHS MpH HOro 3aCTOCYBaHHS HOBITHBOI
npakTuku sik BepxosHoro Cyny, Tak 1 €BpONeHChKOro cyAy 3 MpaB JIOAMHU.
ToMmy HOro NOBCSAKIECHHUW NPAaBOBUM CTaH SBISIE HEAOMSKUM MNPaKTUUHHIMA
1HTEpecC.

Haykoseum Oocnidocennsam KOMILIEKCY MpoOJieM IUBLIBHOTO TO30BY Y
KPUMIHAJIbBHOMY TMPOBaJKEHH1 (KpUMIHAJIBHIA CIpaBl) Ha JucepTalliiHOMY
MoHoTrpadhIYHOMY PiBHI IIepelManucs Taki BiT4n3HsHI HakoBIl sk B. Hop Tta 1O.
[{uraniok, ane, BIANOBIAHO, Ha ©0a3l PaASHCBKOTO Ta YKPaiHCHKOTO
nopedopmenoro kpuminaibHOTo Tportecy. Ilicns x npuiinarta KITK Ykpaiau

2013 p. me muTaHHSA PO3TISAAIOCSA JIMIIE B TUIAHI HAYKOBO-TIPAKTUYHOTO
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KOMEHTYBaHHA BINOBiAHUX monoxkeHb KIIK sk 3akoHOZaBYMX HOBEN, SIK
HaBYaJIbHUMN MaTepiall y MAPYYHUKAX 3 KPUMIHATIBLHOTO MPOIECY Ta B IEKUIBKOX
KYpPHAITBLHUX CTATTSIX.

Memoro nanHoi cTaTrTi € PO3KPUTTS 3MICTY MPABOBHUX IIOJIOKEHb, IO
CTOCYIOTBCSI IIMBUIBHOTO TO30BY Y KPUMIHAJIBHOMY MpPOBAKEHHI, Ta Cy4acHa
MPAKTHKH 1X 3aCTOCYBaHHA, y nepiy uncii Bepxosaum Cynom 1 €CIL.

Buknao ocuosnoeo mamepiany Oocniodcenns. 1IUBUIBHMM T11030B Yy
KPUMIHAJIBHOMY MpPOBA/UKEHHI — 1€ 3asBJI€HAa B YCTAHOBIECHOMY 3aKOHOM
MOPSJIKY 0C00010, SIKi KpUMIHAJTLHUM MPABOMOPYIICHHSIM 200 1HIITUM CYCHIIBHO
HeOE3MeYHUM JISTHHAM 3aBJaHO MAaHOBOT Ta/ab0 MOPANbHOT IIKOIH, i1 3aKOHHUM
[IPEICTaBHUKOM, IPOKYPOPOM BHUMOTa JI0 Mi103PIOBAHOT0, 0OBUHYBAaYEHOT0, 200
n0 GI3UYHOT YW  IOpUAWYHOI OCOOM, sIKa 3a 3aKOHOM HECE IUBUIBHY
BIIMOBIJANBHICT 32  IIKOJY, 3aBJaHy  JISIHHAMHM  M1J03PIOBAHOTO,
OOBHHYBAau€HOTO a00 HEOCYJTHOI OCOOH, sfika BUMHUJIA CYCHUIbHO HeOe3MeuHe
JUSIHHS, TIPO BIAIIKOyBAaHHS 3aBJAaHOI IIIKOJIH.

[HCTUTYT UMBUIBHOIO MO30BY B YKPAaiHCBKOMY KPUMIHAJIBHOMY IIpoOlLieci
SBUIIEC HA/3BUYANHO TO3UTHBHE 3 OMISYy Xo4ya O Ha Te, M0 OTPUMAHHSA
BIJILIKOAYBaHHS 3aBJaHOI MOTEPHIIOMY KPUMIHAJIBHUM MPABOMOPYLIEHHSIM
IIKOAW € JUIsi HbOTO YK HE OUIbII CYTTEBUM, aHIK NPU3HAYEHE BUHHOMY
nokapanHs. [Ipu boMy ripes1’ sIBJICHHS, PO3TJIS 1 BUPIIIIEHHS [IMBUIHHOTO TTO30BY
y KpUMIHAJbHOMY MPOBAKEHHI Ma€ HHU3KY IEpeBar HaJ TUM, SIKOW 1€ Malio
MICLIE y TOpPSAKY LMBUIBHOTO cyaouuHcTBa. [lo-mepimie, Takuii HUISIX €
HAWKOPOTIIIMM JJIS BiJIITKOyBaHHS IIKOJIN, OCKUIBKH BIIACHE BUPIIICHHS TTO30BY
B TIOPSAAKY IIUBUIBHOTO CYJJOYMHCTBA MOXJIMBE JIMIIIE MMiC)Isi HAOpaHHS 3aKOHHOI
CHJIH CYJTOBUM PIIIIEHHSIM Y CIIPaBi, 10 PO3TIISAIAETHCS B TOPSIKY KPUMIHATBHOTO
CyIOYMHCTBA. /[0 IbOTO Yacy MpOBa/PKCHHS 3a IUBLIHBHUM ITO30BOM B TMTOPSIIKY
[IMBUTHHOTO CYJOYMHCTBA, SIKIIO HAaBITh IMO30B OyB TPEH SBICHUN IMiJT Yac

KPUMIHAJIBHOTO MPOBa/KEHHs, Mayio 0 Oytu 3ynuaeHo (1. 6 4. 1 cr. 251 IIIK)
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[2]. Takwmit X, MO-Ipyre, iICTOTHO MOJIETIIYE POOOTY IMBUILHOTO TMO3MBaYa 3
JTIOKa3yBaHHS I1JICTaB, PEAMETA 1 pO3Mipy M030BHUX BUMOT. CripaBa y TOMY, 110
B JIaHOMY BUTAJKY 1 MIJICTaBU, 1 MPEAMET, 1 PO3MIpP MO30BHUX BUMOT, & HUMU €
HIIIO 1HINE K KPUMIHAJIBHE MPABOMOPYIICHHS, BUHYBATICTh OOBUHYBAUY€HOTO Y
HOro BYMHEHHI Ta PO3MIp 1 BUA IIKOAW, 3aBJaHOI KPUMIHATHHUM
MPABOIOPYIICHHSM, SKi MalOTh OJTHOYACHO MaTepialbHO-TIPAaBOBY (KPUMiHAIBHO
1 IIMBUIBHO-TIPABOBY) Ta IMPOIECyaTbHO-TIPABOBY (KPUMIHAJIBHO 1 IUBLIBHO-
MpoIeCyalibHy) TPUPONY, € OOCTaBUHAMH, IO MIJJISATAlOTh JI0Ka3yBaHHIO Y
KpUMiHAJIbHOMY TipoBakeHHl (1. m. 1, 2, 3 u. 1 ct. 91 KIIK), 1 nokasyBaHHs
JaHUX OOCTaBMH IIIIXOM 30MpaHHS, IEPEBIPKHU Ta OIIHKHU JOKa3iB 31HCHIOIOTh,
IPUYOMY SIK BUKOHAHHS KPUMIHAJIBHOTO MPOLIECYaIbHOr0 00OB’SI3KY CIIIUUH 1
IIPOKYPOP, a NUISIXOM MEPEBIPKH Ta OLIIHKH JI0Ka31B TaKoX cyA (4. 2 cT. 91, CT. CT.
92-94 KIIK). ITo-TpeTte, mpu npea’ iBICHHI IUBIILHOTO TIO30BY Y KPUMIHATBHOMY
MPOBA/PKEHHI CYyJIOBUN 301p HE CIUIaYye€ThCs, a MPU HOro 3aJI0BOJICHHI 3
3acymkeHoro He ctaryetses (moctanoBa KKC BC y cnpasi Ne 187/291/17 Bin
23.01.2019 p.) [3]. A mo-ueTBepTe, PO3TISLA LHUBUIBHOTO IMO30BY B TaKOMY
NOPSAAKY JAa€ MpOILECyalbHy €KOHOMIilo, 00 ycyBa€e HOro po3risj y MOpPSIKy
[UBUIHHOTO CYJI0OUYMHCTRA.

Caipg Takox 3a3Haunty, o €CIUJI y Hu31i pilieHb, B TOMY YHUCIIL PILIEHb Y
CIpaBax MNpPOTH YKpaiHM HEOJHOPA30BO MIAKPECIIOBAB IEpEBaru po3riisry
IMBUIBHOTO TI030BY y KpPUMIHA&JIBHOMY IPOBAKEHHI, HAroJIOUIylOUd, L0 Yy
KPUMIHAJIbBHOMY TIPOBA/PKEHHI I[MBLILHO-TIPABOBHI aCMEKT HACTUIBKU TICHO
MOB’SI3aHUM 3 KPUMIHATBHO-TIPABOBUM aCIIEKTOM, IO PE3YIbTaT MPOBAKEHHS Y
KpUMIHAJBHIM CIpaBl Mae BHUpPIIIAJIbHE 3HAYECHHS JUIS PO3MISAY LMBUIBHOTO
M030BY, JIJIsl IMBUIBHOTO MpaBa 3asBHUKA HA BIIIKOMYBaHHS MIKOIU. TOMy Take
BIJILIKOZYBaHHSI OXOIUTIOEThCA cdeporo 3acrtocyBaHHs m. 1 cr. 6 KouBeHii
(cripaBu: «Cepmrok mpotu Ykpaianm» Big 20.09.2007 p. [4]; «Kosiit npotu
Ykpaiam» Big 6.11.2009 p. [5]; «KpiBosa mpotu Ykpainuu» Bix 9.11.2010 p.) [6].
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A y cnpaBi, Hanpukial, «Iruarkina npotu Ykpainuuw» Binx 21.05.2015 p. €CIUIL
OKpIM TOr0O JOJIaTKOBO 3a3HAUMB, IO «KPUMIHAJIbHE MPOBAHKEHHS OYJI0
BUPIMIATGHUM U711 TIpaBa 3asBHHII OTPUMATH BIAIMIKOIYBAHHA Yy TMOPSAKY
UMBUILHOTO CYJOYMHCTBa» (M. 69), 1 HAroJIOCHUB: «y CIpaBax, IO CTOCYIOTHCS
BIJIMOBIIAJILHOCTI 3 [, K1 3aBAAJIA CEPHO3HOT IITKOAM 3I0POB’ 10, OPTaHU BIIaIH
3000B’s13aH1I JISITH OCOOJMBO pETENbHO Ta 3IHCHIOBATH TMPOBAKEHHS 3
0COOJIMBOIO MIBUAKICTION [7].

Y 4. 1 cr. 128 KIIK 3a3HaueHi 3arajbHl TMOJOXKEHHS, $KI pa3oM 3
KOPECTIOHIYIOYMMH 3 HUMH TIOJIO)KCHHSIMU 1HIIMX MPAaBOBUX HOPM BU3HAYAIOTH
Cy0’€KTIB TMpaBa TMpea’sBICHHS I[MBUJIBHOTO TO30BY Y KPUMIHAJILHOMY
MPOBAKEHHI, KWOro MiJICTaBU 1 MpEeAMET, Yac Mpel sBJICHHS Ta IUBUIBHUX
BIJIIIOBI1/1A41B.

OTo, 3a 3araJlbHUM MPaBUJIOM LMBUIBHHM TO30B Yy KPUMIHAJIBHOMY
MPOBA/PKEHHI BIMpaBl mpea’sBUTH  Gi3MdHa o0cola, SKiM KpUMIHAIBHUM
MPaBOMOPYIICHHSIM a00 I1HIIMM CYCHIJIbHO HEOE3MEeYHUM JIISHHSIM 3aBJaHO
MaiHOBO1 Ta/ab0 MOpalbHOI IIKOJIU, IOPUAMYHA 0C00a, SIKIH KpUMIHAJIBHUM
MPaBOMOPYIICHHSIM a00 1HIIUM CYCHIJIBHO HEOE3MEeYHUM JisTHHSM 3aBJIaHO
MaiHOBOI INKOAM, a TAaKOX IOpUAMYHA 0coba, SKI KpUMIHAJIBHUM
MPaBOMOPYIICHHSIM a00 I1HIIUM CYCIUJIBHO HEOE3NMEeYHUM JISIHHSAM 3aBJIaHO
MaitHOBO1 mkoau (4. 1 ct. 61 KIIK). ITo30oB mMae Oyt mpen’sBICHHUI TiJ dac
KPUMIHAJIBLHOTO TIPOBAKEHHS, a OTXKe, TMICAd T0YaTrKy JOCYJI0BOTO
posciiayBanss (4. 2 ct. 214 KIIK), ane 10 moyaTky CyJJ0BOTO pO3IJISILY, MAETHCS
Ha YyBa3l J0 TOYATKy JOCTIDKEHHS JO0Ka3iB, TOOTO, 0 TMOYAaTKy JOMUTY
ooBuHyBaueHoro (ct. 351 KIIK). 3 MoMeHTy moJlaHHs MO30BHOI 3asBH OpraHy
JI0CY/I0BOTO PO3CIIyBaHHs 200 Cyay Il 0COOM aBTOMaTHYHO HaOyBalOTh CTaTyCy

MBLILHUX T03uBaviB (cT. 61 KIIK).
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VY pa3i npen’sBiCHHS IMBUIBHOTO IMO30BY IOTEPHIIUM, B OJIHIM 0C00i
MOETHYEThCST OOUJIBa TMpoIeCcyadbHI CTaTyCH — 1 MOTepniyioro (cT. cr. 55-57
KIIK), i nuBiasHOTO 1mo3uBada (ct. 61 KIIK).

[lincTaBamMy LMBIIBHOTO TO30BY € CKJIAJHUN IOpUIWYHUN (DAKT BUMHEHHS
0CO00I0 KPUMIHAJIBLHOTO MPABOIMOPYIICHHS (3JI0YMHY Ta/ab0 KPUMiHAIBHOTO
IPOCTYIIKY) YW CYCNUIbHO HEOE3MEYHOro AiSTHHS, HasBHOCTI MailHOBOI Ta/a0o
MOPAJIbHOT IIKOAM 1 MPUYMHHOTO 3B’ 3Ky MK BKa3aHUMU JISIHHAMH 1 3aBJaHOIO
mkoaow. Ilig cycniibHO HeOEe3NMeYHUM [ISIHHSAM TYT PO3YMIETBCA TaKOX
nependoadeHe KpumiHaabHUM KOJEKCOM YKpaiHU TiSHHS, MiJ 9ac BYMHEHHS
sKOro ocoba mepeOyBana B crani HeocyaHocti (4. 2 cr. 19 KK) [8], a Takox
JISHHS, 10 TMIANaNae i O3HAaKu TMepeadadeHoro 3aKOHOM YKpaiHh IMpo
KPUMIHAJIBHY BIJMOBIJAJIbHICTh, BUYMHEHE OCOOOI0 TICIS JOCATHEHHS HEI0
OJIMHAISATUPIYHOTO BIKYy, aJieé 10 JOCSITHEHHS BIKYy, 3 SIKOTO MOXE HAcTaBaTH
KpUMiHaJIbHA BiAMOBiIaIbHICTh (cT. 498 KIIK).

[IpeameToM HMBUILHOTO TO30BYy € MaifHOBa Ta/ab0 MopalibHa IIKOJA.
KprMiHanbHuil npouecyalibHUM 3aKOH HE Ja€ aHl BU3HAYEHHS, aHl MEpeNiKy
JaHUX BUIIB MIKOAW. [Ipu BUpIMICHHS ITUX MHUTaHb CIIIJ KEPyBaTHCS HOpMaMU
[MBUIBHOTO TIpaBa, SIKi PErIaMEHTYIOTh BIAMOBIIAIBHICTh 3@ 3aBJIaHHS IIKOJU
MPOTUIIPABHUMM JiSSHHSIMU OcoOM, a came, NENIKTHY (I103aJ0TOBIpHY), ajie
000B’SI3KOBO Kpi3b MPHU3MY IIPHUIKCIB AUCcTo3uIiit HopM OcobmmBoi yactuan KK
y TIOEHAHHI 3 TPHUNKCAaMH HOTo 3arajJilbHOi YacTHMHH IIMOJ0 CJIEMCHTIB
00’€KTUBHOI CTOPOHHM TOTO YH IHIIOTO CKJIATy 3JIOYMHY, MOTO0 KPUMIHAJILHO-
MIPaBOBUX HACIIIKIB 30KpeEMa, a TAaKOX BIATIOBITHOIO CYJ0BOO MPAKTHKOIO.

MaiinoBy mikoay (30MTKM) UMBUIbBHE 3aKOHOAABCTBO BH3HAYA€E Tak.
36utkamu €: 1) BTpaTH, SKUX 0coba 3a3Haja y 3B’S3Ky 31 3HUIIEHHAM a0o
MOIIKOJIKEHHSM Pedl, a TAKOXX BUTPATH, sIKI 0co0a 3polduiia abo MyCUTb 3pOOUTH
JUTsl BITHOBJICHHSI CBOTO TOPYIICHOTO TipaBa (peasibHi 30UTKH); 2) TOXOAH, SKi

ocoba Morna 0 peanbHO OJIepKaTH 3a 3BHUAWHUX OOCTaBWH, SKOW il MpaBO HE
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Oyno mopymieHe (ymyiieHa Buroja). Skmo ocofa, ska TMOpyIIWia TMpaBo,
oJlepkajia 'y 3B 53Ky 3 IIUM JOXOJM, TO PO3MIp YIYIIEHOI BUTOAM, IO Mae
BIJIIIIKOJTIOBYBATHUCA 0CO01, MPaBO SIKOT MOPYIIEHO, HE MOXE OyTH MEHIINM BiJ
JOXO/IIB, OJIepsKaHUX 0c00010, sika mopymuia mpaso (4. 4. 2, 3 cr. 22 1[K) [9].

MopanbHa x mkoja nojsrae: 1) y GisugHoMy O0JTI0 Ta CTPAKIAHHSX, SIKAX
bi3uaHa ocoba 3a3Haja y 3B’S3KYy 3 KATNNTBOM a00 I1HIIMM YIIKOJKEHHSIM
3JI0pPOB’SI; 2) y NYIIEBHUX CTPAXKIAHHSX, SIKUX (Di3uyHa 0coOa 3a3Hana y 3B’ SI3KY
3 NPOTUIPABHOIO TMOBEAIHKOIO IIOJI0 HEi caMoi, WieHIB i1 CIM’i 4u OJM3BKHUX
ponuuiB; 3) y AYIMIEBHUX CTPaXIaHHSX, SIKUX (hi3HMUHA 0coOa 3a3Haja y 3B’ SI3KYy
13 3HUIIEHHSM YU MONIKO/KEHHAM 11 MaiiHa; 4) y IPUHIKEHHI YeCTi Ta T1JTHOCTI
¢b13uyHO1 0co0u, a Takoxk ii Ai1oBoi pemyTatii (4. 1 cr. 23 1K).

MaiiHoBa mIKOJa, 3aB/iaHa HEMPABOMIPHUMHU JISIMH 4Yd O€3/isUIbHICTIO
OCOOMCTUM HEMAalHOBHM IpaBaM (I3MYHOI YW IOPUINYHOI OCOOHM, a TaKOX
3aBjiaHa MaitHy (13MYHO1T a00 IOPUAMYHOT 0COOU BIIIIKOJOBYETHCS 0CO0010, SIKa
il 3aB/ana, 3a 3arajJbHUM MPABUIIOM, B TIOBHOMY 00Cs31 (4. 3¢r. 22, 4. 1 cT. 1168
[K). Po3mip 30uTKIB, 0I0 MAJATalOTh BIAIIKOAYBAaHHIO MOTEPHLIOMY,
BU3HAYAETHCS BIAMOBIIHO 10 peajbHOI BApTOCTI BTPAYCHOTO MaifHa HA MOMEHT
po3risily crpaBu ab0 BUKOHAHHA pPOOIT, HEOOXITHMX Jii BIJHOBJICHHS
nomkoxeHoi peui (a63. 2 cr. 1192 IIK). Cworomni y BuUmaakax, KOJIU
MOTEPIUINNA HE MOKE BU3HAUYUTU PO3MIP 3aBJIaHUX HOMY MaTepiaibHUX 30UTKIB
Ta HE Ha/1aB JOKYMEHT, 1110 MIATBEPDKYE PO3MIP LIKOAM, 3aBIaHOT KPUMIHATBHUM
MPABOTIOPYIICHHSIM, a TAaKOX Il BU3HAYEHHS PO3MIPY HIKOAM HEMaiHOBOTO
XapakTepy Ta IMKOAW JOBKULIIO, CHIT4uii a0o MmpoKypop 3000B’s3aHi
3a0e3MeunTH MPOBEACHHS 3 LbOro MpUBOAY ekcrneptusu (4. 2 cr. 242 KIIK).
ToOTo, po3mip MIKOAM HEMAWHOBOTO XapakTepy Mmiamanae T 000B’SI3KOBI
BUMAJKU 3a0€3MEeUCHHS CJIITYUM a00 TPOKYPOPOM MPOBEACHHS eKCepTU3u (1. 6

4. 3 cT. 242 KIIK).
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Y npoBakeHHsAX (crpaBax) NpO 3BUIBHEHHS BiJI KPUMIHAJIBHOI
BIIMOBIAAIBHOCTI Y 3B’ SI3KY 3 MPUMHUPEHHSAM BUHHOTO 3 noTeprniauM (cT. 45 KK),
Ha micTaB yroa npo npumupens (ct. 471 KIIK) ta mpuBaTHOr0 0OBHHYBadYCHHSI
(cT. 479 KIIK) 30uTKH MOXYTh BIJIIKOJOBYBAaTHCS i 3a mpaBuiaaMu ad3. 1 4. 3
ct. 22 1K, T00TO, SIK yXe BHILE 3a3HAYanocs, 3a JIOMOBIIEHICTIO CTOpPIH, y
MEHIIOMY a00 OIBIIOMY PO3MIpi, aHDK (PAKTHUYHO 3aBIaHI.

[Iogo crocoOy BiANIKOTYBaHHS MalHOBOI IIKOJIM, TO HA BUMOTY 0COOH,
AKIA 3aBJaHO IIKOJM, Ta BIAMOBIIHO /10 OOCTaBUH CIpaBU BOHA MOXE OyTH
BIJINIKOJ/IOBaHA HE JIMIIE TPOIIOBHUMH KOINTaMH, a ¥ B 1HIIUH CIOCIO, 30Kpema,
MO>K€ BIJIIIIKOJIOBYBATHCS B HATYp1 (TIEpelaHHs pedi TOTO K POJTy Ta TI€T kK AKOCTI,
MOJIarOJI»KEHHS MOIIKOXKEHOI pedl TOIO), SKIIO 1HIIE HE BCTAHOBJICHO 3aKOHOM
(4.4 cr.22,49. 1 ct. 1192 LIK).

3riIHO 3 IUBUIBHUM 3aKOHOM MOpajibHa IIKOJa, 3aBjaHa (i3uyHiid 0cobi
HEMPaBOMIPHUMHU JIIAMH YU O€3/11sUIbHICTIO, BIJIIKOJOBYETHCS Y KPUMIHAIBHOMY
MIPOBAI>KEHHI 0C00010, sIKa ii 3aBjala, 3a 3araJIbHUM MPaBUIIOM, 33 HasIBHOCTI ii
BUHM, 1 BIIIIKOJOBY€ETHCS, SIKIO 1HIIE HE BCTAHOBJIEHO 3aKOHOM, T'POIIOBHUMHU
KOILITaMH, 1HIIIUM MaiitHOM a00 B 1HIIHKI c0C10, HE3aJI€KHO Bl MalHOBOI IIKOIH,
gKa MIAJArae BIAMIKOAYBaHHIO, Ta HE TIOB’A3aHa 3 PO3MIPOM IIHOTO
BiamkoayBanHs (4. 4. 3, 4 cr. 23, u. 1 cr. 1167 IIK). Po3mip rpoiioBoro
BIJIITKOyBaHHSI MOPAIbHOI KON BU3HAYAETHCS CY/IOM 3aJIEKHO B1J] XapaKTepy
NPaBOMNOPYIIECHHS, MHUOUHUA (PI3UYHUX Ta OYLIEBHUX CTPAXJAaHb, MOTIPILICHHS
3mi0HOCTEH ToTeprHiioro abo 1Mo30aBIeHHS MOro MOXIMBOCTI iX peai3arlii,
CTYIICHsSI BUHU 0COOM, sIKa 3aBJiajia MOPaJIbHOI IIKOU, a TAKOXK 3 YpPaXyBaHHSIM
IHIIUX OOCTaBWH, SIKI MalTh ICTOTHE 3HaueHHs. [Ipu BHU3HAYEHHI PO3MIPY
BIJIIIKOTyBaHHSI BPAaXOBYIOTbCS OOOB’S3KOBO TaK0X BUMOTH PO3YMHOCTI 1
cnpaBeAIMBOCTI (4. 4. 3, 4 c1. 22 1{K). 3 npuBoay cripaBeyIMBOCTI B LILOMY ILJIaH1
KKC BC y cBoemy pimenni Big 28.01.2020 p. y cipasi Ne 639/1910/19 3a3nauus,

0 «CyH, TpUAMAIOYM Yy MeXaxX KPUMIHAIHHOTO TMPOBAHKCHHS PIIICHHS B
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YaCTHHI, 10 CTOCYEThCS LMBLILHOTO MO30BY, MAa€ PETEIbHO IMEPEBIPUTU BCI
BUMOTH 103MBayYa, BpaXyBaTh MaWHOBUN CTaH BUHHOTO, OTO CTaH 370pOB’S Ta
BXKHUTH 1HIIUX 3aXO0/iB JJIs CIIPABEIIMBOTO BUPIMICHHS IIbOT0 uTaHHs» [10]. Jlst
BU3HAYCHHSI MOPaJbHOI MIKOAU ((PpaKkTy ICUXOTPaBMU, 1l IPUYMH Ta TSKKOCTI) 1
pO3Mipy KOMIIEHCAIlli Ma€e MPOBOIUTHCS TICUXOJIoTidHa ekcreptu3a (cT. cT. 101,
242 KIIK).

MopanbHa 1IK0J1a, 3aBaaHa cMepTo (Pi3MYHOI 0COOH, BIIIIKOJIOBYETHCS ii
YOJIOBIKOB1 (JIpy>kuHI1), 0arbkaM (YCHHOBIIOBadaM), HITAM (YCHUHOBJIEHUM), a
TaKoX 0co0aM, sIKi IPOKUBAJIN 3 HEIO OJIHIEIO ciM’€ero (4. 2 cT. 1168 11K).

I maitHOBa, 1 MOpasbHa IIKO/1a, 3aBJaHa JHKEPEJIOM IT1/IBUIIIEHOT HeOEe3MeKH,
BiJIIITKOZIOBY€ETHCS Y KPUMIHATBHOMY MPOBAHKCHHI 3 YpaXyBaHHSIM ITPABUJI CT. CT.
1187-1190 IIK, a 3aBmaHa KaJilTBOM, 1HIIUM YIIKOJDKEHHSIM 3J0pOB’s abo
CMEPTIO — 3T1JIHO 3 Ipunucamu HopM § 2 riasu 82 LK.

[{uBIIbHUMH BIJNIOBITaYaMH 3a ITUBUIBHHM IT030BOM Y KPHUMIHAJIBHOMY
MPOBA/PKEHHI  BHUCTYMAIOTh  37COUIBIIOTO  MIJO3PIOBAHUM, a  TaKOX
OOBHHYBAUY€HUW B IIMPOKOMY 3HAYEHHI LILOTO TEpMiHY. | y TakomMy pa3l BOHH
MaroTh MOJIBIMHUI MpOIEeCyaIbHUIM CTaTyC — MiJ03pPIOBAHOT0, OOBUHYBAYEHOTO
(miacymHOTO, 3aCyKSHOr0, BUIIPABIaHOI0) Ta IUBIILHOTO BiamoBigava (ct. 42-
43, 62 KIIK). B okpemux e BHUIIaJKaX, HANPUKIAA, Yy KPUMIHAIBHUX
npoBakeHHsXx 1moa0 JTII, 3apmanns mkoau BHachiaok JITIT o6BuHyBaueHnM,
[MBUIbHA BIAMOBIAAIBHICTh SIKOTO 3acCTpaxoBaHa, Ja€ MOTEPHIJIOMY MPaBO
npea’ IBJIATH TIO30B SK 3 TIACTaBH JICIIKTHOTO 3000B’sS3aHHS 10 OCOOH, sKa
3aBaasia ko1 (0OOBMHYBA4YE€HOT0), TaK 1 3 MiJCTaBH JIOTOBIPHOTO 3000B’A3aHHS
3T1JIHO 3 JOTOBOPOM CcTpaxyBaHHs 110 cTpaxoBuka (mquB. pimeHHss KKC BC Big
19.05.2020 p. y crpagi Ne 375/1346/19 [11] Ta inmm).

[{uBIIbHUMH BiANOBIAYaMHU Y KPUMIHAJIBHUX TPOBAKEHHSAX 100

HenoBHOMTHIX (r1aBa 38 KIIK) € ¢iznuni un ropuandHi ocodu, sKi 3a 3aKOHOM
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HECYTh IIMBUIBHY BIANOBITAIBHICTh 3a IIKOJY, 3aBJaHy HEMOBHOJITHBOIO
0c000Io0.

Tak, mkoma, 3aBlaHa MaJIOJNITHBOIO OCO0OI0 (SIKa, Y HAIIOMY BHUMAKY,
JoCsTiia OJIMHAIUATAPIYHOTO BIKY, ajieé HE JOcAria YOTHPHAIUATH POKIB)
BIJITKOZIOBYEThCA 11 OaThkamul (YCHHOBIIOBa4YaMHM), a00 OMKYHOM YH I1HIIIOIO
bi3u4HOI0 0C000I0, SKa HA TMPABOBHX IIJCTaBax 3IHCHIOE BHXOBAaHHS
MaJIOJIITHBOI 0COOHM. A SKIIO MaJIOJITHA oco0a 3aBaajia IMIKOMM I Yac
nepeOyBaHHsI IMiJl HAIJISIIOM HAaBYAJIBHOTO 3aKJIajly, 3aKjIady OXOPOHH 310POB’S
YH 1HIIIOTO 3aKJIajly, 0 30008’ I3aHUM 3A1MCHIOBATH HATJISL 32 HEIO, a TAKOXK i
HaIrJIAI0M 0coOH, sIKa 3O1HCHIOE HAIIAd 3a MaJIOJITHBOIO OCOOOK0 Ha IACTaBl
JIOTOBOPY, TO Il 3akiagu Ta ocoba 3000B’s3aHi BIAUIKOAYBATH 3aBAAHY HEIO
mkoxay. I, mani, axmio ManomiTHs ocoba nepeOyBaia B 3aKiajl, IKUM 32 3aKOHOM
3n1cHIOE (PYHKINIT OMIKYHA,TO 1IeH 3aKiia/l 3000B’A3aHUM BIAIIKOAYBATH 3aBAaHy
Hero mkoay (4. u. 1, 2, 3 cr. 1178 HK). Otxe, HaBeAeH1 (Bi3uyHI Ta IOPUAUYHI
ocoOM 1 € IMBUIBHUMH BIJNOBIJayaMHM y BKa3aHIM KaTeropii KpUMIHAJIbHHUX
npoBakeHb. [Ipu 11bOMy B pasi, SIKIIO MaJIOJITHA 0co0a 3aBjaajia MIKOAM SK 3
BUHU 0aThKiB (YCMHOBIIOBaYiB) a00 OMiKyHA, TaK 1 3 BUHHU 3aKJIajiB abo ocoow,
110 3000B’sA3aH1 3/1MCHIOBATH HArJsA] 3a HEr, 11 (Pi3uyHI Ta IPUAUYHI 0COOU
MOXXYTh OyTH LMBUIBHUMH CIIBBIANOBIJaYaMH 3a LUBUIBHUM IO30BOM PO
BIJIIIKOTYBaHHS 3aBaaHoi mkoau (4. 4 ct. 1178 1IK).

[llxona, 3aBmaHna 0co0OO0, sika B MOMEHT il 3aBJIaHHS HE YCBI1JOMIIIOBAJIa
3HaUEHHA CBOiX M1l Ta (a00) HE MoIyia KepyBaTH HHUMH, TOOTO, fKa Y
KPUMIHAJILHO-TIPABOBOMY ~ CEHC1 3aBJajia IIKOAM BYMHEHHSM CYCHIJIBHO
HeOe3neyHoro IisTHHS, nepedyBarodu y ctani HeocyaHocTi (4. 2 cT. 19 KK), To6To
y KpPUMIHAJIBHUX TIPOBA/KEHHSAX IIMOJ0 3aCTOCYBAaHHS TPUMYCOBUX 3aXO/liB
MeauyHoro xapakrtepy (rmaBa 39 KIIK), 3a 3aranpHuM mpaBWioM, He
BIJIIIKOJIOBY€ETHCS. AJie, 3 ypaXyBaHHSM MaTeplallbHOTO CTAHOBUINA OTEPIILIIOTO

Ta 0co0H, sIKa 3aBJiaja KO/, 10 Hel MoKe OyTH mpe1’ IBICHO IUBIIHLHUMN MTO30B
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1 Cyl MOX€ TMOCTAaHOBUTH PIIICHHS MPO BIIIIKOAYBaHHS HEIO I€l MIKOAU SIK
JaCTKOBO, TaK 1 B MOBHOMY 00cs31 (a03. 4. 1 c¢t. 1186 IIK). Jlo miei ocobu sk 10
UBIJIBHOTO BIAMOBIJa4a Y KPUMIHAJIbHOMY MPOBAKEHHI MOKHA TMPE SBISATH
MO30B JIJIsl BIAIIKOJYBaHHS 3aBJAaHOI HEIO IIKOAM Ha 3arajbHUX MiACTaBax y
BUIIaJIKaX, KOJM BOHAa cama JoBela cede 10 CTaHy, B SKOMY BOHa HE
YCBIIOMITIOBAJIa 3HAYCHHsI CBOiX il Ta (ab0) HE MoOrjia KepyBaTH HUMHU B
pe3yibTaTi BXKUBAHHS HEIO CIUPTHUX HAIOIB, HAPKOTUYHHUX 3aC001B, TOKCUUHUX
pedoBuH ToIio ( a03. 2 4. 2 cT. 1186 LIK).

[{uBIIbHUMH BIANOBITaYaMHU y BKa3aHUX KPHUMIHAJIBHUX MPOBAKCHHSX,
ajie JIMIIE y BUMAJKaX, KOJIM 0co0a, Ka BUMHEHHSM CYCHUIBHO HEOE3MEYHOIro
JISTHHS 3aBJ1ajia KOJIM, B MOMEHT 11 3aBJIaHHSI HE YCB1JIOMJIIOBaJIa 3HAYEHHS CBOIX
N Ta (a00) He Moria KepyBaTH HUMH Y 3B’SI3KY 3 NCUXIYHHM PO3iaoM ado
HEJIOYMCTBOM, MOXYTh BUCTYNATH ii YOJIOBIK (ApyxKuHA), OAThKU, MOBHOJITHI
JITH, SAKIIO BOHH MPOXKUBAIU Pa3oM 3 II€I0 0CO00I0, 3HAIM PO 11 MCUXIYHUIN
posnajn abo HeJIOYMCTBO, ajie He BXKHUJIM 3aXO/IIB 010 3aro0iranHs mKol (4. 2
ct. 1186 11K).

Crmix 3a3Ha4YMTH, 110 ITUBUIBHI BIAMOBIAAYl MIPH MPOBAHKEHHI ITUBLIHFHOTO
MO030BY Y KPUMIHAJIBHOMY MPOBAJKEHHI KOPUCTYIOTHCS M IHIIMMU IpaBaMH,
nepeadayeHuMU ISl IMBUIBHUX BIJATNOBIIAYIB [UBUIBHUM MPOIECYyaTbHUM
3aKOHOJIaBCTBOM, HAIIPUKJIA, PABOM BiI3UBY Ha 10308 (cT. 178 Ta iami [IIK).

J1o 3aKOHHUX MpPEACTABHUKIB, K1 Ha miacTaBl npunucis 4. 2 cr. 128 KIIK
MarOTh IIPaBO MpeJ’ IBUTH IUBUIHLHUHN IT030B HAa 3aXHUCT 1HTEPECIB HEMOBHOMITHIX
oci0 Ta 0ci0, BUBHAHUX y BCTAHOBJICHOMY 3aKOHOM MOPSAKY Hel1€31aTHUMHU YU
0OMEXXEHO J1€3TaTHUMU 3aKOH BIJHOCUTH THX ke 0CI10, sIKi 32 3aKOHOM MOXYTh
OyTM  3aKOHHUMH  TPEICTaBHUKAMU  MIJI03PIOBAHUX, OOBHHYBaYCHUX
HEMOBHOJIITHIX Ta OCI0, BU3HAHMX Yy BCTAHOBJIEHOMY 3aKOHOM MOPSJKY
Heie3naTHUMU uu oomexxeHo niesnataumu (ct. 59 KIIK). Jlo HuX BiZHOCSTHCS:

0aTbku (YCHHOBHUTEINI), a B pa3l iX BIACYTHOCTI — OMIKYHHM YM MiKJITyBaJIbHUKH
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0coOH, 1HII TOBHOJITHI OJHM3bKI POAMYl YM WICHH CiM’1 (YOJIOBIK, JAPY>KUHA,
0aThbKO, MaTH, BITYMM, MayyxXa, CHUH, JOYKa, IMTACHHOK, IMaJuepKa, piHUI Opar,
pigHa cectpa, mia, 6aba, mpamia, mpababa, BHYK, BHyYKa, MMPAaBHYK, MPAaBHYYKA,
YCUHOBJIIOBAY YM YCHHOBJICHUH, OMIKYH YW MIKJIYBaJbHUK, a TAKOXK OCOOH, SIKi
CHUIBHO MPOXKUBAIOTh, OB’ s3aH1 CIIJIFHUM NMOOYTOM 1 MarOTh B3a€MHI MpaBa Ta
00OB’SI3KH, B TOMY YHCIIi 0COOH, SIK1 CIIIJIFHO MPOXKUBAIOTH, aJie HE TIepe0yBatOTh
y 106l — m. 1 4. 1 cr. 3 KIIK), a TakoX IpeacTaBHUKH OPraHiB OINKH 1
NIKJIyBaHHS, YCTaHOB 1 Opradizamii, IMiJ OIIKOK YW MIKIYBaHHAM SIKUX
nepeOyBa€e HEMOBHOJITHIN, HEAl€31aTHHI Y 00MeXeHo aie3naTHuii (4. 1 cT. 44
KIIK).

[Ipo 3amyyeHHs 3aKOHHOTO MPEACTABHUKA [JIsl y4acTi B KPUMIHAIBHOMY
MIPOBAIKEHHI CIIITYUI, TIPOKYPOP BUHOCUTD IMMOCTAHOBY, a CIIIUUN Cyalis, CY —
MTOCTAHOBIIIE YXBaJTy, KOIIS SKOi BPYYa€eThCSA 3aKOHHOMY TIpeAcTaBHUKY. [IpoTe
y pasi [KOio Jii 4d 1HTEpEeCH 3aKOHHOTO MPEJICTABHUKA IUBIUILHOTO MO3MBaYa
cylnepeyaTh IHTepecaM 0coOH, sIKy BiH MPEACTaBIIs€, 3a PIIIEHHSM CIiI40To,
MPOKYpOpa, CIIIYOTO CYAMdl, CYyAy TaKUi 3aKOHHUM MPEIACTABHUK 3aMIHIOETHCS
IHIIIMM 3 YKCIa BUIIenepepaxoBanux ocio (4. 3, 4 ct. 44 KIIK).

3aKOHHUH MPEACTAaBHUK KOPUCTYETHCS MPOIECYAThbHUMH MPaBaMH OCOOH,
IHTEpECH SIKO1 BIH MPEJCTAaBIsE, KPIM MpolieCyalbHUX MpaB, peaizaiis SKUX
3MIICHIOETBCST OE3MOCEPEIHhO HEMOBHOMITHIM ab0 0c00010, BH3HAHOIO Y
BCTAHOBJICHOMY 3aKOHOM MOPSJIKY HEI1€31aTHOO Y OOMEXKEHO A1€3/1aTHOIO (4.
5 cr. 44 KIIK).

Vi HaBeeH1 BUIIE IIMBIIBHI MO3MBaYi, IMBUILHI BIAIIOBIAAY1, IXHI 3aKOHHI
MIPEACTaBHUKU SIK TPU TIPE] SBJICHHI IMBIILHOTO IO30BY y KPUMiHAJIBHOMY
MPOBAKEHHI, TaK 1 MpU HOTO MPOBAHKEHHI Ta PO3TIISAl B CyJl BIpaBi MaTu Ta
KOPUCTYBAaTHUCS MOCIyTaMH CBOIX MPEICTAaBHUKIB, SKUM MOXYTb OyTH 0cOOW,

3a3HaveHi B 4. 1 ct. 63 KIIK, HamineHi TakuMu k MporiecyaqTbHUMH MTPaBaMH SIK 1
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IMBUIBHI TTO3UBAYi, [IUBUIbHI BIAMOBIIAY1, IHTEPECH SKUX BOHM IMPEICTABISIIOTH
(4. 3 cT. 63 KIIK).

[{uBinpbHUI TO30B y KPUMIHAIBHOMY MPOBA/HKCHHI BIIpaBl TMpeA’ SBUTU
TaKOXX MPOKYpPOp, ajie JIMIIC y JBOX BHIaaKax: 1) B iHTepecax AepkaBH; 2) y
BUIIAJIKaX, BCTAaHOBJIICHMX 3aKOHOM, B IHTEpecax TpOMajsH, SKi dYepes
HEJIOCSATHEHHS TOBHOJITTS, HEAi€31aTHICTh abo OOMeXeHy [1€3JaTHICTD
HECITPOMOYXH1 CaMOCTIHHO 3aXUCTUTH CBOI IpaBa. B 000X BuIagkax MpoKypop
MOBUHEH OOTPYHTYBATH HASBHICTb MiACTaB JJIs 3/{1ICHEHHS HUM MPEICTABHUIITBA
B CyJl iHTepeciB AepxkaBu abo rpomansaunHa (4. 3 cr. 128 KIIK). IIpu upomy
HASIBHICTH MIJICTaB Ui MPECTaBHUIITBA Ma€e OyTH OOTpyHTOBaHa MPOKYPOPOM B
Cyil 1 MPOKYPOp MOXKE 3A1MCHIOBATA MPEACTABHUIITBO 1HTEPECIB IPOMAIsTHUHA
a00 Jep>KaBU B Cy/I1 BUKJIIOYHO MMICIIs MATBEPIKEHHS CYI0M M1JCTaB AJI TAKOTO
npeactaBHUITBA. [Ipokypop 30008’ s13aHMIT TIOTIEpEIHRO, 10 3BEPHEHHS JI0 CY1Y,
MOBIJOMUTH TIPO 1€ TPOMAJSHMHA Ta HOr0 3aKOHHOTO MpeJCTaBHUKA a0o
BIJIMOBIJTHOTO Cy0’€KTa BIAJHUX MOBHOBaXeHb (4. 4 cT. 23 3akoHy YKpaiHu
«[po pokyparypy») [12].

Coero dyeproto, BiamoBimHO 10 4. 3 cT. 23 3akony VYkpainu «lIpo
MIPOKYypaTypy» MPOKYpOp MOKE TIPEACTABIIATH IHTEPECH JICPKaBH B CYI1 TAKOK Y
JIBOX BUMAJKax: l) SIKIIO 3aXUCT UX IHTEPECIB HE 3M1MCHIOE a00 HEHAJICKHUM
YUHOM 31MCHIOE KOMIIETEHTHUM OpraH JEp>KaBHOI BJIaJid, OpraH MiCI[€BOTO
CaMOBpSJIyBaHHSl YW 1HIIMN CyO’€KT BIaJHUX TMOBHOBa)XXEHb, O KOMIETEHIIIT
SKOTO BiJHECEH1 BIAMOBIJHI TMOBHOBAXEHHS; 2) y pa3i BIICYTHOCTI TaKOTro
oprasy.

CBOIO MO3UIIII0 MIOAO MEPIIOro 3 BKa3aHUX BUIMAJAKIB JOCUTH JOKJIAJIHO
BucioBuna Benuka Ilamata BepxoBnoro Cyny y cmpasi Ne 912/2385/18 Bin
26.05.2020 p., a came, 110 O0€3A1SUIBHICTE KOMIIETEHTHOTO OpraHy (He3A1MCHEHHS
3aXMCTy I1HTEPECIB JEpKaBW) O3HA4Ya€, M0 KOMIETEHTHUW opraH 3HaB ado

MOBUHEH OyB 3HATH MPO MOPYIICHHS IHTEPECIB JAep>KaBH, MaB TOBHOBAKECHHSI JJISI
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3aXHUCTYy, ajie HEe 3BEPTaBCs /10 CyAY 3 BIJIMOBITHUM I1030BOM Y PO3YMHUHN CTPOK.
[Ipoxypop, 3BepTarourch A0 CYy 3 T0O30BOM, TOBUHEH OOIPYHTYBATH Ta JOBECTH
0€3isIbHICTh KOMIIETEHTHOTO OpraHy. 3BepTalo4yrCh JJO KOMIETEHTHOTO Oprany
JI0 TIOJIaHHA TI030BY B MOPSAKY, NependadyeHoMy ctartero 23 3akoHy YKpaiHu
«[Ipo mpokypaTypy», TMNpoKypop (akTHUHO HaJa€e MHOMYy MOXJIHBICTb
BipearyBaT Ha CTBEp/JKyBaHe MOPYIIECHHS IHTEPECIB Jep>KaBU, 30KpeMa,
IUIIXOM TPU3HAYECHHS TepeBIpkU  (aKTIB TMOPYIIEHHS 3aKOHOJABCTBA,
BUSIBJICHHX TPOKYPOPOM, BUMHEHHS TiH JJIs BUIIPABICHHS CHUTYyallii, a came,
NOJIaHHS T030BY ab0 apryMeHTOBAHOTO IIOBIJIOMJIEHHS IPOKypopa Mpo
BIJICYTHICTh TaKOro MopyuieHHs. HEeBXUTTS KOMIETEHTHUM OpPraHOM >KOJHUX
3aX0/11B [POTITOM PO3YMHOT'O CTPOKY MICJISI TOTO, SIK I[bOMY OPT'aHy CTaJIO BIIOMO
a00 MOBHUHHO OYJI0 CTaTH BIIOMO PO MOXJIMBE MOPYIICHHS THTEPECIB JICPIKABU,
Mae KBaJi(iKyBaTUCS SK O€3AISUIbHICTH BIJAMOBIJIHOTO OpPraHy. A pO3YMHICTb
CTPOKY BH3HAYAETHCS CYJOM 3 ypaXyBaHHAM TOTO, Yd MOTpeOyBaiM 1HTEpecH
JIep’KaBU  HEBIJIKJIAHOTO 3aXUCTy (4Yepe3 3akiH4YeHHS Tepediry Mo30BHOI
JTABHOCTI TOILO), @ TAKOK TAKUX YMHHUKIB SIK: 3HAYMMICTh OPYIIEHHS 1HTEPECIB
JepKaBU, MOXJIMBICTh HACTAHHS HEBIJBOPOTHUX HETaTUBHUX HACHIAKIB depes
Oe3IsUIbHICTh KOMIIETEHTHOI'O OpraHy, HasBHICTb 00’€KTUBHUX MPHYMH, IO
MEPEITKOKAIN TAKOMY 3BEPHEHHIO TOIIO. TakuM YWHOM, IPOKYPOPY JOCTATHBO
JTOTpUMATUCA TOPSAKY, Tmependadenoro cr. 23 3akony Ykpainum «IIpo
IPOKYPATYPY», 1 AKIIO KOMIIETEHTHHI OpraH MPOTATOM PO3YMHOTO CTPOKY TIiCIISI
OTpUMaHHS TOBIJIOMJICHHS CaMOCTIMHO HE 3BEpPHYBCS JI0 CyAy 3 MO30BOM B
1HTepecax JAeprKaBH, TO 1€ € JOCTATHIM apTyMEHTOM JIJIs i ITBEPKCHHS IT1/ICTaB
JUTS TIPEJICTAaBHUIITBA. SIKIIIO TPOKYpOPY BiIOMiI TPUUMHU TAKOTO HE 3BEPHECHHS,
BiH O0OOB’SI3KOBO TMOBMHEH 3a3HAYUTH iX B OOIPYHTYBaHHI TIJACTaB IS
MPEJCTABHUIITBA, SIKE MICTUTHCS B MO30BI1. AJle SIKIIIO 3 BIJMOBIAl 3a3HAYEHOTO

OpraHy Ha 3BEpHEHHS MMPOKYpOpa TaKl MPUIHHH 3’ ICYBATH HEMOMIIMBO YA TAKO1
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BI/IMOBI/II B3arajii HE OTPUMAHO, TO IIe¢ HE € IIJCTaBOI BBAKATU 3BEPHEHHS
IpOKypopa HeoOrpyHroBanum [13].

Jlpyruii BuUMagoK 3a3BHMYail Mae MiCHe MpW JKBiAaLii BIAMOBITHOTO
cy0’ekTa BIIQJIHMX TOBHOB&XEHb. Y pasl BIICYTHOCTI Cy0’€KkTa BIaJHHUX
MOBHOBA)KEHB, TO KOMIIETEHII] SKOTO BITHECEHHMM 3aXUCT 3aKOHHUX IHTEPECIB
Jep’KaBM, 3 METOIO BCTAHOBJICHHS HAsSBHOCTI IMIJICTaB ISl TPEICTABHUIITBA
MPOKYpOp BIIPaBi BUTPEOOBYBATH 33 MUCHbMOBUM 3alIUTOM, O3HAHOMITIOBATUCS Ta
0€30IUIaTHO OTPUMYBATH KOIIli JOKYMEHTIB 1 MaTepiaiiB, BA3HAYEHUX y 4. 4 CT.
23 3axony VYkpainu «[Ipo mpokyparypy», OprasiB, MiIINPHUEMCTB, YCTaHOB,
oprasizaiiif, GoOHIIB, 10 3HAXOAATHCA Y ITUX Cy0 €KTIB, Y MOPSAKY BU3HAYCHOMY
3aKOHOM, a TaKOX OTPUMYBATH B1J iX MOCAJOBHUX Ta CIy’KOOBHX 0C10 yCHI1 a0bo
MMCHMOBI MOSICHEHHS, a TIOSICHEHHS B1JI IHITUX 0C10 BUKIIFOYHO 32 X 3r0J1010.

[IpeacTaBHUUTBO B CyJl IHTEPECIB TpOMaAsHUHA (IpOMaJsiHUHA YKpaiHH,
1HO3eMIIst 200 0cOOM O3 TPOMAISTHCTBA) MTPOKYPOP Y BIMIOBITHOCTI 3 IPUITHCAMHU
4. 2 cT. 23 3akony Ykpainu «IIpo npoxyparypy» 3A1HCHIOE y BUNIQAKAX, SKIIO
Taka oco0a HE CHPOMOXXKHAa CaMOCTIHHO 3aXMCTUTH CBOi TMOPYIICHI YH
OCTIOpIOBaHI TMpaBa abo0 peaizyBaTH IMpoIlecyajbHl TOBHOBAXEHHS uepes
HEJIOCSITHEHHSI TOBHOJITTS, HEAIE3JATHICTh a00 OOMEXeHYy MJl€3JaTHICTh, a
3aKOHHI TIPEICTaBHUKKA a00 OpraHHW, SKMM 3aKOHOM HAaJIaHO TPaBO 3aXHIATH
mpaBa, CBOOOJIM Ta 1HTEPECH TaKOi 0COOM, HE 3HIHCHIOIOTh a00 HEHAJCKHUM
YUHOM 31MCHIOIOTS ii 3axucT. Kpim 10Ka31B Ha MiATBEPIKEHHS BKa3aHUX (haKTiB
1 00CTaBUH, U1 TPEACTABJICHHS IHTEPECIB TPOMAJSHHHA B CYJl IMPOKYPOP
MOBUHEH HAJaTH JOKYMEHTH, IO MiATBEPPKYIOTh HEAOCATHEHHS MOBHOIITTS,
HeJl€31aTHICTh a00 OOMeXeHy MA1€3/1aTHICTh BIAMOBITHOTO T'pPOMajsSHUHA, a
TaKOXX MUCHMOBY 3Tr0Jly 3aKOHHOTO TPEICTaBHUKA a00 OpraHy, SKOMY 3aKOHOM
HaJIaHO TIPaBO 3axUIaTH IpaBa, CBOOOJM Ta IHTEPECH BIAMOBIIHOI 0COOM, Ha

3MICHEHHs] HUM nipeacTaBHuITBa (4. 3 ct. 128 KIIK).
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3akoH Ykpainu «IIpo mpokypaTypy», 30KpeMa, MpUIucH 4. 4 cT. 23 3aKoHy
nepeadayaroTh, 110 HAsSBHICTh IMIJACTaB JJsl MPEICTABHUIITBA MOXE OyTH
OCKap>KeHa TPOMAJSIHUHOM YH I 3aKOHHUM IMpPEACTaBHUKOM abo0 cyO’€KToM
BJIAJHUX TOBHOBaXE€Hb. Take OCKap)KeHHs O3HA4a€ MpPaBO Ha CIPOCTYBAaHHS
y4aCHUKAaMHU IIPOIECY OOCTaBUH, Ha SIKl TOCUIIAETHCS MPOKYPOP Y TTO30BHIH 3asiBi
JUTsl OOTPYHTYBAHHS ITiJICTaB JUIs PECTABHUIITBA.

[IpaBo mojaHHS UUBUILHOTO TO30BY Y KPUMIHAJILHOMY MPOBA/KEHHI
HAIA€THCA JIMIIEC TPOKYPOPY, KU Oepe y HboMy y4acTh (4. 2 cT. 24 3aKoHy
VYkpainu «IIpo npoxyparypy»), a 3BiZICH, - IPOKYPOPY, KU BXOJIUTH B IPYITy
npokypopiB (4. 1 ct. 37 KIIK).

Yacruna yetBepta ctatti 128 KIIK npunucye, mo ¢popma Ta 3MIiCT MO30BHOI
3asiBM TOBMHHI BIAMOBIAATH BUMOTaM, BCTaHOBJICHHMM JO IIO30BiB, SKi
TIpe BJISTFOTHCS B TTOPSIIKY IIUBLTHHOTO CYJOUYNHCTBA.

Huni Bumoru no gopmu Ta 3MICTy MO30BHOI 3asBM BHUKJIaAeH1 y cT. 175
LIIK, ne, 30kpema, 3HAYUTHCS, 110 y MO30BHIM 3asBl MO3MBA4Y BHUKIIAJA€ CBOL
BUMOTH IIIOJ0 TpeaMeTa CIopy Ta iX OOIpYHTyBaHHS, IO IO30BHA 3asBa
MOAETHCS IO CyAy B MUCHMOBIN (OpMI 1 MIAMUCYETHCS MO3UBaYeM ab0 HOTo
MPEJACTAaBHUKOM, 1HIIOK OCO0O010, SIKiil 3aKOHOM HAJaHO MPaBO 3BEpPTaTUCS O
CyZly B IHT€pecax 1HIIIOi 0cOOH, a AaJli HABOASATHCS 11 3MICTOBI €JIEMEHTH.

3 1BOTO MPUBOAY TYT CJiJI JIUIE 3a3HAYUTH, [0 HE3BAKAIOYM HA TE, IO
IMBUIBHUNA  MO30B  YaCTO-TYCTO  3asBISETBCS HAa  CTaaill  JOCYIOBOTO
pO3CIIiIyBaHHs, Y TIO30BHIHM 3asB1 Ma€ BKa3yBaTUCA HAaiMEHYBaHHS CYIy, SIKOMY
MiJCy/IHE KPUMIHATBHE TPOBAKEHHS, B MEXaX SIKOTO 3asBISETHCS ITUBLUIBHHMA
M030B, a OKpeMi BUMOTH JI0 3MICTY MO30BHOI 3asBU MOXYTh a00 i MalOTh OyTH
yIyIEeH1, K HalpUKIaJl, BKa3iBKa Ha PEECTPALIMHUN HOMEP OOJIKOBOI KapTKH
MJIaTHUKA MOAATKIB (711 (Di3UYHUX 0Ci0) 3a HOro HassBHOCTI a0 HOMeEp 1 cepis
nacropta Juisi Ppi3uyHUX 0Ci0 — TpoMajsiH YKpaiHW, BIJOMOCTI MPO BXKHUTTS

3aX0JIB JIOCYJIOBOTO BperyItoBaHHs criopy (1. m. 1, 6 4. 3 ct. 175 LIIK) Tomo.
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Take MoxuIMBE 1 HEOOX1IHE 3 OIJISIIY HA IPABOBY MPUPOY LIMBIILHOTO MO30BY Y
KpUMIHAJLHOMY MPOBA/DKCHHI, a 3BIJICK W Ha Te, 10 IMBUIBHUN MO3WBa4 y
KPUMIHAIBHOMY MPOBA/KEHHI OKpIM MpaB Ta OOOB’S3KIB BJIACHE LHBUILHOTO
mo3uBaya, mMae mpaBa Ta o00B’s3ku, nepeadadeni KIIK mis morepmisioro, B
YaCTHHI, M0 CTOCYEThCSA MHBLIBHOTO MO30BY (4. 3 cT. 61 KIIK), a Takox
3Bakaroun Ha npunucu 4 .5 cr. 128 KIIK.

[{uB1IbHUI TT030B Y KpUMIHAJIBLHOMY MPOBAI)KEHH1 BIJIITOBITHO 10 TIPUITUCIB
4. 5 ct. 128 KIIK posrisinaeTses 3a npaBUiIiaMy, BCTAHOBIEHUMHU MM Koiekcom.
SAxio mpoliecyanbHi BIIHOCHHU, 1110 BUHUKIIN Y 3B’SI3KY 3 IUBUIBHUM [1030BOM,
nuM KoJsiekcom He BperysboBaHi, 10 HUX 3aCTOCOBYIOThCS HOpMHU L{uBLIBHOTO
IPOIECyaTbHOTO KOACKCY YKpaiHU 3a YMOBH, 1110 BOHU HE CylepeyaTh 3acagam
KPUMIHAJILHOTO Cyno4YuHCTBa. Lle 03Hauae, 1m0 npu npej’ siBjeHH1, po3risal Ta
BUPINIEHH] LMBUIBHOTO TIO30BY Yy KPUMIHAJbHOMY MPOBAHKEHHI AHAJIOTIS
[MBUIBHOTO  TIPOIECYaIbHOTO  3aKOHY  3aCTOCOBYETHCS  BHUKIIOYHO  SK
cyOcumiapHa, TOOTO K aomomixkHa. Take MOXIMBE TOMY, IO KpUMIHAJIbHA
npollecyajibHa Ta [IUBUIbHA MTPOIIECyalibHA raTy31 MpaBa HaJleXKaTh 10 OJTHIET 1 T1€l
K CHUCTEMU TpaBa, € CYMIXHUMU TaTy3sIMU TIpaBa, a KpUMiHAJIbHE Ta IUBLIbHE
CYJIOYMHCTBO, BIAMOBITHO, CYMI>KHIMH TalTy3sMH CYJOYNHCTBA, OCHOBAHUMHU Ha
OUIBIIOCTI CHUIBHUX OPraHi3aliiHo Ta (PYHKIIOHAIBHO MPABOBUX 3acadax, 1, siK
3a3HA4YaJIOCh BUIIE, MAIOTh B HAIIIOMY BUMAJKY CIUIbHUNA KOMIOHEHT MpeaMeTa
JIOKa3yBaHHs, a HEOOXIJHUM, 3BiJCHM, TOMY, U0 HOPMH IIUBUILHOTO
MPOIIECYATBHOTO 3aKOHY 3 TOUKH 30PYy 3aKOHOJIaBUOi TEXHIKH HEJOIJIbHO, Ta i
0e3 moTpedu MOBTOPHO BiJOOpaKkaTH B 3aKOH1 KpUMIHAIBHOMY MPOIIECYaTbHOMY.

Tak ot, 3a npaBuinamu, BcraHoBiaeHUMH KIIK Ykpainu, nuBUIbHUN TT030B
MOke OyTH Tpen sBICHUN, SK 3a3HA4aOCs BHIIE, MiJ 4Yac KPUMIHAIBHOTO
MIPOBAHKEHHS J0 TIOYaTKy CyIOBOTO PO3TIISLY, BiH PO3TIIAIAETHCS CYI0OM, SKOMY
MiJCYy/IHE KpUMIHAJIbHE TMPOBAKCHHS 1 PO3TIISIAETHCS B TMPOIECI CYIOBOTO

posrisany (rnasa 28 KIIK). 3Biacu, MUBIILHUMN TO30B HE MOXKE OyTH PO3TIISTHYTHI
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y BUNAJKaX 3aKpUTTS KPUMIHAJIBHOTO TMPOBA/HKEHHS HA JIOCYJAOBOMY
po3ciiiyBaHHi 3 mijacTaB, nepeadoadeHux ct. 284 KIIK, a Takox y miaroropuomy
NPOBa/PKCHHI TMPH BUPIMIEHHI KPUMIHAJIBHOTO TPOBAPKEHHS 3 IIiJICTaB,
nependoadyeHux 1. m. 1, 2 4. 3 cr. 314 KIIK. SIkio nuBiIbHUMA MO30B y TaKUX
MPOBADKEHHAX YK€ Oyjo 3asBICHO, BIH BIANOBIAHUM BMOTHBOBAaHUM
polecyaTbHUM pillieHHsM Ha migctaBi mpunucis cT. 185 IITK i4. 7 ct. 128 KITIK
3aUMIIAEThCS 0€3 o3Iy, UMBUIBHOMY IO3MBayy IOBEPTAEThCS 3asBa Ta
JoAaHl 10 Hel JOKYMEHTH 1 PO3’SICHSEThCS MOTO MpaBO MPEI SIBUTH TO30B Y
MOPSJIKY IUBUIBHOTO CYI0YHUHCTBA.

[Ipu mojmaHHI MUBUIBHOTO MO30BY aHAJIOTIS ITUBUILHOTO MPOLIECYaTbHOTO
3aKOHY MOYXe OyTH 3aCTOCOBaHA TAaKOX, HAITPUKJIA, Y BUTIAAKY, KOJIH 3MiCT 3asBH
MICTHTh ICTOTHI HEJOJNIKM MO0 IIpeaMeTa, 3MICTY I030BHHUX BHMOT, iX
oorpyntyBanHs Tomo (ct. 175 IIIK), mo He npo3Bomwio O cyay Horo
MIPEAMETHOMY PO3IJISIY. Y TaKOMY BUITIAJIKY 3as1Ba Ha IM1/ICTaB1 MOJOXKEHB CT. 185
LITK mae 3anumarucs 6e3 pyxy, a IMBUIbHOMY BiJINOBi/1ayy HAJaBaTUCS CTPOK
JUISl YCYHEHHS HEIOMIKIB 3 pO3’SICHEHHSM HACiJIKIB, NepeA0auyeHux 4acTHHOIO
tpeTboro miei crarti LTIK.

VY BUMaAKy, KOJU B CYJOBOMY PO3TJISAl J0 BHAAJIEHHS CyAy B Hapamdy
KIMHATy IMBUIRHUM MO3MBAY 1 UBUIBHUM BIJMOBIAAY 3 METOK BPETYIIOBAHHS
CIIOpY Ha MiJICTaBl B3aEMHUX TOCTYIOK IIOAO MpaB Ta OOOB’S3KIB CTOPIH, y
MeXax MpeIMeTa CIopy YKIaayTh MUPOBY YTONy, SIKa HE CYyIIEpEYUTh 3aKOHY 1 HE
MOpYIIy€e TpaB Ta OXOPOHIOBAHUX 3aKOHOM IHTEPECIB TpPETiX 0cid, cya Mmae
3aTBepaUTH yroay 3a npaswiamu 4. 1 ct. 207 LIIK, ockinbku 11€ HE CynepeunTh
3acajaM KpPUMIHAJIBHOTO CYJOYMHCTBA, OUIbIIE TOTO, BIAMOBIAaE HOro 3acami
mucno3utuBHocTi (ct. 26 KIIK). AGo, sxmo nokazyBaHHS BUIYy 3aBIaHOi
KPUMIHAJIbBHUM TPABOMOPYIIEHHAM NOTEPIIJIOMY IIKOAU (MOpayibHa, (hi3UYHA
a60 maitHoBa — 4. 1 cT. 55 KIIK) Ta ii po3Mip sik 000B’SI3KOBHI1 €IEMEHT ITpeIMeTa

nokaszyBanus (. 3 4. 1 cr. 91 KIIK), ane po3mip nuiie y MaitHOBoMy BHpasi,
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OCKUJIBKH BIH JIOKA3Y€ThCSl TYT BUKIIOYHO KPi3b MPHU3MY CKJIATy BiAMOBITHOIO
KPUMIHAJIBHOTO MPAaBOIOPYIIEHHS, € TArapeM, KU MOKJIAJACHUN Ha CIII40ro,
npokypopa (4. 1 ct. 92 KIIK), To Tsirap qoka3yBaHHs po3Mipy MOPaIbHOT IIKOIH,
B CHUIy HOro 37e01IbII IUBUILHOTO MPABOBOI'0 XapaKTEePy, OCKUIBKU II€ OIIHKA
CTYIICHIO OCOOWCTHX TICHUXIYHHMX CTpaKIaHb TMOTEPIIJIOro, MOKJIAJAEThCS Ha
IIUBIJILHOTrO IMO3MBayYa 3riHO 3 BUMoramu 4. 3 c¢tT. 12 ta 4. 1 ct. 81 LIIIK, ToOTO,
3 OTJIAIY Ha HEOOXIIHICTh 3aCTOCYBAaHHS aHAJIOTIT IUBUIBHOTO MPOIIECYaIbHOTO
3aKOHY. A 000B’SI3KOBE 3a0€3MEUEHHS POBEIECHHS €KCIIEPTU3U 3 moro npusoy s OOKY
cii1yoro abo mMpoKypopa Ha JOCYJ0BOMY po3ciiayBanHi (1. 6 4. 3 ct. 242 KIIK)
€ OJTHIE€IO 3 TapaHTIi peasizailii MOTepPIiINM BKa3aHOTO TATaps.

Sxmo NUBIIPHUN TI030B TIOMAETHCS HE 3 HABEACHUX BHINE ITi/ICTAaB,
HEHAJIC)KHUM IMBUILHUM I[I03MBAa4€M YW O HEHAJIEKHOTO IUBUIBHOTO
BIJIIIOBIJ1a4ya, a00, HapuKIal, B nopsaky perpecy (4. 1 ct. 1191 LK), cmiguuid,
MIPOKYPOP BUHOCATH BMOTHUBOBAHY MTOCTAaHOBY, a CY/Jl IOCTAHOBJISIE BMOTUBOBAHY
yXBaJly Mpo MOBEPHEHHsI UBLIBHOTO 1M030BY (cT. 185 LIIIK, cr. 110 KIIK).

Cyn He BIpaBi MepeiaBaTd HAJICKHUM YMHOM TMOAAHUN IUBUILHUM MO30B
JUISl BUPIIICHHS B TIOPSIKY IIUBUIBHOTO CYJIOYMHCTBA, a 3000B’s3aHUM HOTO
BUPILIUTH Y MEXaX KPUMIHAIBHOTO MPOBAHKEHHS.

[linTpymMaHHS 3asBJICHOTO LMBUIBHOIO TIO30BY B CYIJOBOMY pO3IJISAL
3HAXOJHUTh CBIM MPOSB B OOTPYHTYBaHHI IUBUIHUM IO3UBAYEM IE€pei] CYIOM
BHUMOT PO BIAIIKOYBaHHS Ta/4M KOMIIEHCAI[IIO 3aBJAAHOI HOMY KpHUMIHAJIBHUM
MPaBOMOPYIICHHSIM TIKOAM, a 3alepeyeHHs] MPOTH IUBUILHOTO IO30BY, — ¥
CIIPOCTYBaHHI IIMBIJILHUM BIJIITOBIIaY€M ITiJICTAB Ta/9U PO3MIpY TIPE]1’ IBIICHUX IO
HBOTO BUMOT, Y 3B’SI3Ky 3 YUM BOHH MOXXYTh aKTHBHO BUKOPHCTOBYBAaTH HaJIaHi
iM KpUMIHQIBHUM TMPOIECYyaTbHUM 3aKOHOM TipaBa. [[uBUIbHMII TO3MBAY,IK
3a3HavaJIOCh BUIIE, OKPIM ITpaB Ta 000B’S3KIB BJIaCHE IMBIJILHOTO MMO3MBava, Mae
mpaBa Ta OOOB'SI3KH, TepeadauveHi 3aKOHOM JUIsl TOTEPIIIOTO, B YaCTHHI, IO

CTOCYEThCSI MUBLILHOTO T030BY (4. 3 cT. 61 KIIK), a nuBinbHMiA BignmoBigay -
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BI/IMOBIHI TpaBa Ta OOOB'SA3KH, NepeAdadyeHi 3aKOHOM IS IiA03PIOBAHOTO,
ooBunyBaueHoro (4.3 ct1.62 KIIK). Ile o3Hauae, mo iM HadaHl piBHI
mpollecyaibHl TpaBa Ha 3asABJICHHS BIABOMAIB, KJIOMOTaHb, ady IOSICHEHb,
MOKa3aHb, Y4acTl y JOCIIIKEHHI JI0Ka31B, BUCTYNY Yy CYJAOBHUX Jebarax TOIIO
(ct.cT.42, 56 KIIK).

CrnenmndiyarM, HAJICKHUM JIMIIE UBUIBHOMY TO3WMBady € HOTo MpaBo,
0OyMOBJIEHE CYTTIO MO30BY SIK BOJICBUSIBJICHHSI caMOi O0COOM, sika Mpej sBHIIa
BUMOIY NP0 BIJIIKOJYBaHHS/KOMIIEHCALIIO 3aBAAHOi il IIKOJAW, SIKAM BOHA
BIIPaBl PO3MOPSIKATUCS HA CBIM PO3CY[, € MpaBO MIATPUMYBATH LUBUIHHUIMA
1030B a00 BIIMOBUTHUCS BIJ] HHOTO JI0 BUAAJICHHS CyAy B Hapaady KIMHATY JJIs
yxBasieHHsI cyaoBoro pimenHs (4.3 ¢T.61 KIIK). A Hane:xHuM JUIe TUBUTBHOMY
BIJINOBIJIa4y € MOro MpaBO BU3HABAaTH TMO30B MOBHICTIO ab0 YacTKOBO YU
3arnepedyBaTy IpoTu Hboro (4. 3 cT. 62 KIIK).

[Ilo cTocyeThcsi mpaBa JaHUX YYaCHUKIB CYJOBOTO PO3IJISAY JaBaTH
MOSICHEHHS, TOKa3aHHs, TO IiJi MOSICHEHHAMH TYT CIJiJ PO3YyMITH CIOCIO
MOBIJIOMJICHHSI HUMH CYJy BIJOMOCTEH 100 THUX YW IHIIUX OOCTaBUH,
MOB’SI3aHUX 3 IUBUIHHUM TO30BOM Y BHITaJIKaX, KOJHU IUBUILHUN MO3UBAY HE €
OJIHOYACHO ¥ MOTEpNUINM, a IUBUILHUN BIANOBIAaY HE € OOBMHYBau€HUM, 0O
KIIK VYkpainu He mepeabdadae MOSICHEHb JaHMX OCIO SIK JpKepena J0Ka3iB y
KpUMiHAJIbHOMY mpoBajkeHHl (4. 2 cT. 84, 4. 1 c1. 95 KIIK). I[loscuenns
IMBUILHUX MO3MBAYIB 1 IMUBIIBHUX BixmoBigadiB 3rigHo 3 LIIK € omamMm 3 ix
OCHOBOIIOJIOXKHHMX TpaB K ydacHHWKIB crnpaBu (m. 3 4. 1 cr. 43 HIIK), sike
3BOJIUTHCS /IO BUCJIOBIICHHS HMMH CBOTO CTaBJICHHS B CYJIOBOMY PO3IJISIL IO
MMCHbMOBHUX, PEYOBUX 1 €JIEKTPOHHUX JIOKa3iB a0 MPOTOKOJIB iX orysaay (4. 5
c1.229 HIIK), no oronomienux B cy i mokaszanb cBifkiB (ctT. 233 LI1K), 1o 3acoly
JIOTIOBHEHHSI MaTepiajiB CIpaBW Micisl 3’ICYBaHHsS CyAOM BCIX ii OOCTaBUH Ta
nepeBipku nokazamu (ct. 241 IIIIK) Tomo, ToOTO MO CyTi € OgHUM 3 iXHIX

OCHOBHUX JIOKa30BHX 3aC00IB y CyJOBOMY pO3IJISi[l LMBUILHOTO MO30BY, X04a
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OpsIMO 3aKOHOM JI0 JKeped UMBUIBHMX MpPOLECyalbHUX JOKa3iB BOHU HE
BigHeceH1 (ctT. 76 LIIK). [TokazanHs K qaHi 0cOOM Aal0Th TOJI, KOJIM [IUBLILHUMI
MO3WBaY 1 MOTEPIIINI Ta, BIMOBIIHO, ITUBLILHUAN BIAMOBITaY 1 OOBHHYBaYCHHIA
BHUCTYIIAIOTh B OJTHIM 0COO0I.

Y4acTe B CyIOBOMY PO3TJIA/Il € TIPABOM IUBUIBHOTO TI03uBava. [{uBinpHUI
M030B MOXK€ OYTH PO3TISHYTHH 3a BIJCYTHOCTI ITMBUILHOTO TO3WBaya, HOTO
NpelCTaBHUKAa 4YM 3aKOHHOTO TMPEACTaBHUKA, SKIIO BiJ HBOrO HAAINILIO
KJIOIIOTAHHS PO PO3IJISI/ MO30BY 3a HOTO BIJICYTHOCTI 200 SIKII0 0OBUHYBauCHUM
Yy IUBUIBHUN BIANOBIZAY IIOBHICTIO BHU3HAB MPEI'SBICHUNA IMO30B. SIKIIO
IMBUIBHUNA TI03UBay, WOro MPEJCTAaBHUK YW 3aKOHHUW TMPEJCTABHUK IPHU
BIJICYTHOCTI BKa3aHHX yMOB HE€ NpUOYB B CYJIOBE 3acClJaHHs, CyJ 3aJIMIIAE
UBLUTBHUH 11030B 0€3 po3risny (4. 1 ct. 326 KIIK).

VY BuUmagky HenpuOyTTS B CYJOBE 3aCiJlaHHS 32 BHUKJIMKOM ITUBLUIBHOTO
BIIMOBIIa4a, SKUH HE € OOBHMHYBauCHHM, a00 MHOro mpeJcTaBHUKA, CYI,
3aCIyXaBIllM TYMKY YYaCHUKIB CyJ0BOTO MPOBAHKEHHS, 3aJIEKHO Bl TOTO, YH
MO>KJIMBO 32 1X BIJICYTHOCTI 3’5ICyBaTH OOCTaBHHHU, 1110 CTOCYIOThCSI LUBLIBHOTO
M030BY, BUPIIITYE MUTAHHS TIPO MPOBEICHHS CYI0BOTO PO3TIISA LY 0€3 HUX a0o Mmpo
BIJIKJIQJICHHS CyI0BOTO PO3Tisiny. [Ipu oMy Cy1 Ma€e mpaBo HAKJIACTH TPOIIOBE
CTSTHEHHS Ha LIMBUIHHOTO BIAMOBIAAYa B MOPSAAKY, nependayeHomy ri. 12 KIIK
(4. 2 ct. 326 KIIK).

[{uBibHMI TO3MBay BIIpaBl B MOpsAnKy, nependayeHomy ct. 171 KIIK, 3
METOI0 3a0€3MeUeHHs IUBUTLHOTO MO30BY, 3BEPHYTHUCS JI0 CYAY 3 KJIOMOTAHHSIM
PO apelT MaitHa.

VY nporneaypi Cy0BOTO PO3TIISATY IUBIILHUHN TIO30B PO3TIISIIAETHCS 3arajioM
3a MpaBHJIAMH PO3TJISITY KpuMiHainbHOTO 0OBUHYBaueHHs (§ 3 1. 28 KIIK) Ta
IpaBUJIaMH, SIKi CTOCYIOThCS PO3TIISAY BJIACHE ITMBUILHOTO TO30BY. L1i mpaBwita

3BOAATBHCA 10 HACTYIIHOIO.
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Ha nmoyarkoBoMy erari CyJ10BO1 MpOLEypU, 30KpeMa, MICsl OTOJIOIIECHHS
IPOKYPOPOM KOPOTKOI'O BUKJIaly OOBUHYBAJIBLHOTO aKTa IIUBLILHUN MO3UBaY a00
HOro mpeaCcTaBHUK YW 3aKOHHMN TMPEACTaBHHUK, a B pasi HOro BIACYTHOCTI —
TOJIOBYIOUHI, OTrOJIONIyE KOPOTKHM BHUKJIAJ TMO30BHOI 3asBH, Ta, 3’sCYyBaBIIU
NUTaHHs, TOB’A3aHI 3 0CO00I0 OOBMHYBAYEHOTO Ta CYTTIO OOBHUHYBau€HHS,
3amuTy€e OOBMHYBA4YECHOTO, MUBIJILHOTO BiJIMIOBia4a, Y4 BU3HAIOTH BOHH TIO30B
(4. 3 c1. 347, 4. 2 cr. 348 KIIK). [{uBinpHUN TO3KBAY I11]T 4ac CyA0BOI IPOIEAYpHU
Ma€ MpaBO MIATPUMYBAaTH IUBUIBHUKA MO30B a00 BIAMOBHUTHCS BiJ] HBOT'O IO
BUJIAJICHHS CyJly B HapaJ4uy KIMHATY JUIsl YXBaJ€HHS CyI0BOTO pineHHs (4. 3 CT.
61 KIIK), a nuBinpHUN BIiAMNOBiZaY Ma€ MPAaBO BHU3HATH IMBUIBHUN I1030B
MOBHICTIO UM YaCTKOBO, a00 3amepedyBatu npotu Hboro (4. 3 cr. 62 KIIK). ¥V
BUIAJIKY, KOJU OOBHHYBAUCHUI, UBUILHUI BIANOBIa4 HE BU3HAE TO30B, HE
NOTOXKYETHCS 3 MOr0 IIHOK TOILO, CHPOLIEHA MPOLEypa CYJOBOrO PO3IISAY
KpUMIHAJIBHOT crhpaBu He jomyckaerbes (auB. mocranoBy KKC BC Big
23.04.2019 p. y copasi Ne 728/47/15-x) [14]. Ilicnsa 3aBepiueHHs 3’sICyBaHHS
00CTaBMH CIpaBU Ta MEPEBIPKHU iX JOKa3aMHu, y CyJOBHUX Je0OaTax LMBIILHUN
N03MBay, HOro NpeACTaBHUK Ta 3aKOHHUM MPEACTaBHUK BUCTYMAIOTh MICIS
IPOKYpOpa, MOTEPIiIOro, HOro MpeACTaBHUKA Ta 3aKOHHOTO MPECTaBHUKA, a 3a
HUMHU, Tiepe] 0OBUHYBAYCHUM, HOTO 3aKOHHHUM IPEACTAaBHUKOM, 3aXHUCHUKOM —
[IMBUIbHUIN B1AMOBIaY, oro npencraBHuk (4.1 c1.364 KIIK). Ilicns 3akiHueHHS
MIPOMOB 111 YYaCHUKH CYJIOBUX Je0aTiB, SIK 1 yCl1 1HII, MaIOTh MPABO OOMIHSATHUCS
perutikamu (4. 7 c1. 364 KIIK).

3rimio 3 4. 6 cr. 128 KIIK y Bumankax, KOJIuM TMOTEPHUIHA BiA
KPUMIHAJIBHOTO IPABOMOPYIIEHHS YH 1HILIOTO CYCHUIBbHO HEOE3MEeYHOro JIISTHHS B
MOPSIJIKY ITUBUIBHOTO, TOCIIOAAPCHKOTO UM aJIMIHICTPATHBHOTO CYJOUYNHCTBA YKE
npea’ BB TOM ke M030B, TOOTO MO30B 3 TOTO Xk MPEAMETY, 3 TUX e MIJCTaB i
JI0 TOTO K BIANOBIZAayYa, 1 1OMy y 3aJ0BOJICHHI MO30BY BIANOBIIHUM CYJIOBUM

piteHHsM OyJI0 BiZIMOBIIEHO, II€ M030aBiisi€e HOTO MpaBa Mpes SIBISTH TOU Ke
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M030B Y KpUMIHAJILHOMY MPOBAXKEHHI. Y pa3i npej1’ iBICHHS HUM TaKoro 030BY
y KpUMIHAJILHOMY IIPOBAPKEHHI, y BIJIKPUTTI TMPOBAKEHHS 3a LHUBIILHUM
M030BOM Ma€ OyTH BiIMOBJICHO 3 TIOBEPHEHHSIM MO30BHOT 3asBU (cT. 185, m. 1 4.
1 ct. 186 LIIK).

Oco0a k, sKa He mpej’ aBiisAia M030BY B KpUMIHAIbHOMY IPOBAKECHHI, a
TaK0X 0co0a, IIUBUIbHUIA MTO30B K0T Y KpUMIHATBHOMY MPOBA/XKEHH] 3aJIUIIIECHO
0e3 po3risiay, Mae MpaBo Mpe’ SBUTH MOro B MOPSIKY IUBUIBHOTO CYJ0YHMHCTBA

(4. 7 c1. 128 KIIK).

BupimeHHs CcyaoM y KpUMIHaJIbHOMY HPOBAJDKEHHI MHUTAHHS IPO
BIJIIIKOTYBaHHS (KOMITEeH Aalli10) IIIKOJIH, 3aBJaHOl KpUMiHAJIbHUM
MPABOIMOPYIICHHSIM YW CYCIHUIBHO HEOE3MEUHUM JISTHHSM, SIKIIO LHUBLILHOIO
1I030BY He OyJI0 3as1BJIIEHO, 3aKOHOM He Iepe10adyeHo. Y pasi ik, SKII0 NPeAMETOM
CYZOBOI'O PO3IJIsIIY KPUMIHAJIBHOI CIIPaBU pa3oM 3 0OBHHYBAUEHHSIM (CYCIIUIBHO
HEOE3MEeYHUM JTISTHHSAM MAaJoNiTHROI abo HeocymHOi ocoOu) OyB HMBUILHUIA
M030B, CyJl B Hapaa4ii KIMHATI MPU yXBaJICHHI BUPOKY (ITIOCTAHOBJICHHI YXBaJIN)
MOBUHEH TaKOXK BUPIIINTY MUTAHHS, UM MIAJISATAE 33I0BOJICHHIO IIUBIILHUMN ITO30B
1, IKIIO TaK, HA YMIO KOPUCTh, B IKOMY PO3MIpl Ta B sIKOMY Hopsanky (m. 7 4. 1
c1.368 KIIK). ¥ MoTuBYBaibHIN 4acTHHI BUPOKY (yXBajH) CyAy MaioTh OyTu
3a3Ha4eHl MiICTaBM JUJIS 3aJI0BOJICHHS LIUBUIBHOTO M030BY a00 BIIMOBHU Yy HbOMY,
3aJUIIeH] oro 0e3 po3riisay, MOTUBU TPHUUHATOTO PIMIEHHS Ta IMOJOXKEHHS
3aKOHY, SIKUM KE€pyBaBCsS Cyl, a Yy PE30JIIOTUBHIM YacTWHI — pILICHHS MpPO
nuBLTBHUM 11030B (cT. 374 KIIK).

Bupinryroun 1nuUBUIBHHI T030B OOBHHYBaJbHUM BHUPOKOM, YXBaJIOIO TPO
3aCTOCYBAaHHS MPUMYCOBUX 3aXOIB MEAMYHOTO UM BHXOBHOTO XapakTepy, CYA
Mae kepyBatucsa Hopmamu 1. 82 1K, mo perymoroTs BIAMOBIAHI IUBUILHO-

MPaBOBl BIIHOCHMHU 3 BIAIIKOAYBAHHS IIKOAM, HIIMMHU TOB’SI3aHUMH 3 HUMH
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HOpMaMU MaTepiajibHOTO (IIUBIILHOTO, KPUMIHAIBHOTO, CIMEHHOT0, TPY/I0BOTO,
€KOJIOTIYHOTO TOII0) MpaBa, a TAaKOX HAsBHOIO, B AHAJOTIYHUX (DAKTUYHHX 1
MpaBOBUX CHUTYyalisx, cyaoBow mnpaktukoro €CIIUI 1 BC (cymoBum
npereneHToM), 00, 30KkpemMa, 0OMParOuH 1 3aCTOCOBYIOYM HOPMY 3aKOHY Y KpaiHH
PO KPUMIHAJIBHY BIAMOBIMAIBHICT IO CYCHIJIBHO HEOE3NMEeYHUX MIisSHb TpH
YXBJICHHI BUPOKY, CYJl BPaxOBY€ BHCHOBKH IIIOJI0 3aCTOCYBaHHS HOPM IIpaBa,
BUKJIaJieHI B moctaHoBax BepxoBunoro Cyay (4. 6 cr. 368 KIIK). Oxpemi
NPUKIIAAM 1 Ti€T, 1 IHII0T HABOJWIIKMCS IIPU BUCBITJICHHI MOJOXEHB CT. cT. 127 Ta
128 KIIK.

Tyt caig nuiie 3BepHYTH yBary Ha Te, 110 Y BUIIaJIKaX, KOJH IIKoja Oyria
3aBJIaHa KUTbKOMa 0cO0amMu, a CTOCOBHO OJJTHUX 3 HUX KPUMIHAJIbHE MPOBAKECHHS
OyJ10 3aKpHUTE Ha JOCYI0BOMY PO3CIiyBaHHI UM y MIJATOTOBYOMY MPOBAKEHHI 3
MiJIcTaB, nepeadaueHux cT. cT. 284 ta 314 KIIK, BoHa 00BHUHYBaJIbHUM BUPOKOM
Cylly B TIIOBHOMY OOCS31 CTATYEThCS 3 OOBHHYBAa4€HOro, SIKUW, y pasi
BIJIIKOJyBaHHS HUM IIIKOJIM, Ma€ IPaBO 3BOPOTHOI BUMOTH (perpecy) o
BKa3aHUX CHIBBUHYBATIIB ii 3aBAaHHs (4. 1 cr. 1191 LIK).

VY pasi BCTaHOBIIEHHS BiJICYTHOCTI MOJl1i KPUMIHAJIBHOTO MPABOIIOPYIIIECHHS,
K ckazaHo s 4. 2 cT. 129 KIIK, cyn BimMoBisie B mo30Bi. Lle o3Hauae, 1mo cya
BIJIMOBJISIE€ B TI030B1 IPH YXBaJICHHI BUIIPABAYBAJIILHOI'O BUPOKY 3 MIJCTaB, SKILO:
1) BcTaHOBJIEHA BIJICYTHICTh MO/Ili KPUMIHAJIBHOTO TMpaBonopyiieHHs (m. 1 4. 1
cT. 284, m. 2 4. 1 ct. 373 KIIK); 2) He moBemeHO, M0 BYMHEHO KPHUMiHAIIBHE
MIPaBOMOPYIICHHS, B IKOMY 00BHHYBauyeThcs ocoba (1. 1 4. 1 ct. 373 KIIK); 3)
HE JIOBEJICHO, 1[0 KPUMIHAJIbHE TIPABOMOPYIIICHHSI BUMHEHE OOBUHYBAaYEHUM (1I.
2 4. 1 ct. 373 KIIK).

Tak camo cCyn BIAMOBISE B TI030BI MpPU 3aKPUTTI KPUMIHATHHOTO
MIPOBAKEHHS PO 3aCTOCYBAHHS MPUMYCOBHX 3aXO0iB BUXOBHOTO XapaKkTepy 10
HETMOBHOJIITHIX, SIK1 HE JIOCSATJIA BIKY KPUMIHAJIBHOI BIJAMOBIAAIBHOCTI, @ TAKOX

PO 3aCTOCYBAHHS MTPUMYCOBHX 3aX0/IIB MEAMYHOTO XapaKTepy 3 MJCTaB, SKIIO:
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1) BcTaHOBJEHA BIJACYTHICTh IMOJIi BIAMOBIAHOTO CYCHIJILHO HEOE3MEUYHOTO
JISHHS; 2) HE JOBEJACHO, 10 OYyJI0 BUMHEHO BIJIMOBIIHE CYCHIJILHO HEOE3MEUHE
TisiHHS, 3) HE IOBEJAEHO, MO0 I 0co0a BYMHWIA BIAMOBIIHE CYCIIJIBHO
HeOe3neyHe aisHHA (4. 1 cr. 284, 4. 4. 1, 2 c1. 501 KIIK; 4. 1 c1. 504, 9. 4. 3, 4
ct. 513 KIIK).

3anuiieHHs M030BY 0€3 po3IiIsidAy y pa3i BUMPaBIaHHS OOBHHYBAYEHOTO 3a
BIJICYTHOCTI B MOT0 JiSIX CKJIaly KpUMiHAJILHOTO IIpaBomnopyiieHHs (4. 3 c¢T. 129
KIIK) ™mae BigOyBatucs y BHUIAJKaX, KOJM KpPUMIHAJIbHE MPOBAIKECHHS
BUPIIIYETHCS 3 MIACTAB, SKINO: 1) HE TOBEIEHO, IO B JiTHHI OOBHHYBAUYE€HOTO €
CKJIaJ] KpUMIHAJIbHOTO mpaBornopytieHHs (1. 3 4. 1 ct. 373 KIIK); 2) BcTaHOBIEHA
BIJICYTHICTb B JIIIHHI CKJIa[ly KpUMIHAJILHOTO MpaBomnopymeHHs (1. 2 4. 1 cr. 284,
a63. 2 4. 1 cr. 373 KIIK). Take BupileHHs] JaHOTO MUTAHHA y KPUMIHAIbHIN
CIpaBl Ja€ MOXJIMBICTh NOTEPILJIOMY BIJIIKOIYBaTH 3aB/laHy HOMY IIKOAY B
MOPSJIKY  IMBUIBHOTO  CY/JIOYMHCTBA,  OCKUIBKM  JIO3BOJISIE  JIOKA3aTH
MPOTUIIPABHICTh JISIHHS BWIIPAB/IaHOTO, SKE€ TATHE 3a COOOI0 JENIKTHY
BIIMOBIJAIBHICTD 3a BIJIMOBIIHUMU HOPMaMU IMBIJILHOTO 3aKOHO/IaBCTRBA.

[Io ’ cToCy€eThCS OJIOKEHHS KPUMIHAIBHOTO TIPOLIECYATIbHOTO 3aKOHY PO
Te, IO y pa3l BUIPaBJaHHS OOBMHYBAYEHOIO 3a HOr0 «HEMPUYETHOCTI 0
BUYMHEHHS KPUMIHAIBHOTO MPABOITOPYIIICHHS» CY]T 3aJIUIIAE TT030B O3 PO3TIIATY
(1.3 c1.129 KIIK), a ne Bunpapmanss Ha mjacTasi m. 2 4. 1 ct. 373 KIIK, a came,
«IKII0 HE JIOBEIEHO, M0 KpPUMIHAJIBHE IMPABOTOPYIICHHS BUYWHCHE
OOBHHYBaUY€HUM)», TO BOHO JIOTIYHOMY TMOSICHEHHIO HE Tijmaerbcs. Ckopire
BCHOTO Yy JaHOMYy BHUIAQJAKy Ma€ MICIE HEY3rOJKEHICTh MIX CYMDKHUMHU
MOJIOKCHHSAMH ~ TIpaBa KPUMIHAJIBLHOTO TMPOIECYaJbHOTO Ta IMBUIBHOTO
nporecyaabHoro, 60 3rigHo 3 4. 6 cr. 82 LIIK Bupok cyny y KpUMiHaJIbHOMY
MPOBAJKEHHI, KWW HaOpaB 3aKOHHOI CHJIH, € OOOB’SI3KOBUM ISl CyAy, HIO
pO3IIIAIae CIpaBy MPO MPABOBI HACTIAKY Ji 4r 0€3IIsITbHOCTI 0COOM, CTOCOBHO

SKO1 yXBaJIGHUW BUPOK B MUTAHHI, «91 MM Micle i Jii (0e3MisUTbHICTh) Ta YK
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BUMHEHI BOHU I[i€I0 0cO0010». B maHoMy BuUIaJKy BUIIPaBIyBaJIbHUM BUPOKOM
Cylly BCTaHOBIIOETHCA (PAKT «HEJOBEACHOCTI BUYMHEHHS OOBHHYBAUYCHUM
KPUMIHAIBHOTO TPABOMOPYIICHH», SKHM JTOPIBHIOE (AKTy «IOBEIEHOCTI HE
BUYMHEHHS HHUM KpPUMIHQJIBHOTO TMPABOMOPYUIEHH», a 3a TEPMIHOJIOTIEIO
komeHnToBanoi Hopmu KIIK — ¢dakt «ioro HenmpuyeTHOCTI A0 BYMHEHHS
KPUMIHAIBHOTO MPAaBOMOPYIIECHHS», TOOTO, M [IMBUIBHOTO CYJOYMHCTBA (haKT
NpeoIuIliaIbHUM, SKUH HE JI0Ka3yeTbCd, a MPUUMAEThCA TaKuUM, $K BiH
BCTAHOBJICHUH BUPOKOM CYJy. 3BIJCH, MOJAHHS IMO3UBAYEM 3aJIUIIEHOTO O€3
pO3MIISIY Y KPUMIHAIBHOMY MPOBAJKEHH1 Ha IIA MiACTaBl MO30BY B MOPSAKY
[UBUIBHOTO CYJOYMHCTBA T030aBjieHE OY/Jb-AKOi MEPCIEeKTUBU. Y BHUMAIKAX
BUTIPABIIaHHSA, SIKIIIO HE JOBEACHO, IO KPUMIHAJILHE MPABOMOPYIIICHHS BUMHCHE
OOBHHYBAau€HUM, SIK OyJI0 CKa3aHO BHINE, CYJ Ma€ BIJIMOBUTH Yy TIO30BI,
KePYIOUHCh IIPH IbOMY IIPaBHIIOM, chopMyTboBaHuM Y 4. 6 cT. 9 KIIK).

[nmra cripasa, npumnuc, 4. 3 cr. 129 KIIK mpo Te, 110 ¢y 3anuiiae mo3os 0e3
pPO3MIISIIY «TAaKOXK y BHUMAJAKaX, repeadauyeHruX YacTUHOIO MepIior crarti 326
uboro Kogekcy», a 11e BUNIaJKu, KOJIM B CYJIOBE 3aCi/JaHHs HE MPUOYB LIMBLILHUM
MO3MBay, MOro MPEACTaBHUK YU 3aKOHHHM MPEJACTaBHUK, OCKUIBKUA Y4YacTh Y
CyJIOBOMY pO3TJISiil € MpaBOM, a HE OOOB’SI3KOM IMBUIBLHOTO IO3MBaya, a
BKa3aHUM HACIJOK MOT0o HE3 SBJICHHS B CYJ Y3TOMKYEThCS 3 HOTO X MPaBOM
npea’ sBUTH TaKUM K€ MO030B Y MOPSAKY IIMBUTLHOTO CYJIOUYMHCTBA, Ta i 3 3aCa1010
nucno3utuBHOCTI (cT. 26 KIIK).

AJne IUBITEHUN TTO30B MOXKE OyTH PO3MISIHYTHH 32 BIJICYTHOCTI IIUBIJILHOTO
Mo3MBava, MOro MpejCcTaBHUKA YW 3aKOHHOTO MPEJCTaBHUKA, SKIIO BiJ HHOTO
HAJIAIIIO KJIOMOTAHHS MPO PO3TJIA MO30BY 3a HMOro BIJICYTHOCTI a0 SIKIIO
OOBMHYBAUCHUN YW NHUBUIGHUM BIAMOBiJIa4 MOBHICTIO BU3HAIM TpE SIBICHUN

1mo30B (203. 2 4. 1 ct. 326 KIIK).
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3 Oyap-SKMX IHIIUX MIACTaB CyJ HE Ma€ MpaBa 3ajulIaTH M030B 0e€3
pO3MJISIly TIPU TTOCTAHOBJIEHHI OOBUHYBAJIBLHOTO BUPOKY (1uB. moctaHoBy KKC
BC Bix 16.05.2019 p. Ne 462/5779/15-x [15).

HaBeneHe TyT 3a aHAJIOTI€I0 MA€ 3aCTOCOBYBATHUCS TaKOXK Yy KPUMIHAIBHUX
MPOBAHKCHHSAX I110/10 3aCTOCYBAHHS MPUMYCOBHX 3aXO0[1B BUXOBHOTO XapaKkTepy
710 HEMOBHOJITHIX, SIKi HE IOCATIIN BIKY KPUMIHAJIBHOT BIAMOBIANBHOCTI (§ 2 TI.
38 KIIK), Ta mo/10 3acTocyBaHHsI IPUMYCOBUX 3aXOJlIB MEAUYHOIO XapakTepy
(rm. 39 KIIK).

Oco0i, sika He Tpe/’ IBIsIa IMBUIBHOTO MO30BY a00 IUBUIHHUI MO30B SAKO1
Oyno 3amumieHo 0e3 po3riisaay OOOB’SI3KOBO Mae OyTH PO3’SICHEHO IpaBo
pea’ sBUTH MOTro B MOPSAKY IMBLILHOTO cyaounHCTBa (4. 7 1. 128 KIIK).

Bucnosok: IOpucrtam, 0coOMUBO MPAKTUKYIOUUM, TPU BHUPIIICHHI
LIMBUIBHOTO IO30BY Y KpPHMIHAJIbHOMY IMPOBA/KEHHI, 3BaXKAalOUM Ha MOCTIMHY
MIHJIUBICTh CYJIOBOi MPAKTUKU 3 I[OTO MUTAHHS, OKPIM YITKOTO JOTPHUMAHHS
BIJIMOBIJTHUX MPHUITHACIB MPOIECYATILHOTO Ta MaTEP1aJIbHOTO 3aKOHIB, MOCTIHHO Ta
000B’SI3K0OBO HEOOX1AHO BPaxOBYBaTH OCTAHHIO MPELEACHTHY MPAKTUKH 3 LIbOTO

nutanHs BepxoBHoro Cyny Ta €BponeichbKoro cyay 3 Npas JHOIUHH.
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Iloneniowko B. O.

Hueinbnuilt n0308 y KpUMIHATLHOMY RPOBAOHCEHHI: NPAKMUYHUN ACNEKM

B crarri posrisgaeTbcs CydyacHMHM CTaH TPABOBOi  perjiaMeHTallii
LIMBUIBHOI'O [I030BY Y KPUMIHAJIBHOMY MPOBAIXKEHH] YKpaiHU Ta IPAKTUKA HOTO
peamizalli 3 ypaxyBaHHSM HpelEeAeHTHUX pimieHb BepxoBHoro Cyny i
€Bporeiickkoro cyay 3 mnpaB JwoJauHH. Harosomryerbcsi Ha mepeBarax Horo
pO3IIIAly B MOPSAKY KPUMIHAIBHOTO MPOBAIXKEHHSI, Ha BIIMIHY BIJl TOTO, SIKOH
BiH PO3TJISAABCSA B MOPSIIKY ITUBUTLHOTO CYJIOUMHCTBA. XapaKTEPU3YIOTHCS MpaBa
oci0 Ha Horo mpea’sBJICHHS, MIJACTaBH, MPEAMET, Yac Mpej IBJICHH, ITUBLIbHI
MO3MBayl, IMBUIbHI BIAMOBIAAYi, 1X 3aKOHHI MPEACTABHUKU Ta MPEICTaBHUKH.
binbm nerasbHO PO3TASHYTO MHUTAHHS MPO IUBUIBHUN TO30B MPOKypopa y
KPUMIHAJIbBHOMY MPOBAKEHH1, BUKJIIOUHI M1ACTaBU Npe]’ IBJICHHS HUM MI030BY B
1HTepecax JepkaBu Ta 0ci0, siKi 3 00’ €KTUBHUX MPUYUH HE B 3MO31 3aXUCTUTH
CBOI TIpaBa CaMOCTIMHO. 3BEpHEHA yBara Ha OCOOJHMBOCTI (JOPMU Ta 3MICTY
MO30BHOI 3asBM, MOPSAOK I PO3TJSAy B CyAl, 30KpeMa, 3 ypaxyBaHHSIM
HEOOX1THOCTI 3aCTOCYBaHHS cyOcumiapHoi aHayorii IIUBUIBHOTO
MpOLIECYalbHOTO 3aKOHY, 3a00pOHM KpUMIHAJIBHOMY CyIy TepeaaBaTH

[UBUILHUN TT030B JJIsI HOTO PO3IJISIAY B MOPSJIKY IIUBIILHOTO CYI0YHMHCTBA TOIIO.
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Ha 3aBepiieHHS pO3TJISTHYTO MUTAHHS MPO BHPIMICHHS ITUBUIBHOTO TIO30BY Yy
KpPUMIHAJLHOMY IPOBA/KCHHI B 3aJICKHOCT1 BiJ BCTAHOBJIEHOTO B CY[i, PO
3aJUIICHHS T030BY 0€3 po3risiay Ta poO3’sICHEHHS 0co0l mpaBa Ha HOTO
npe’ IBJICHHSI B MOPSIKY IIUBIIBHOTO CyIOYMHCTBA.

Kniouosi cnosa: xpuminaabHe TIPOBAKEHHS, IIMBUIBHUNA MTO30B, CY0 €KTH

[IUBLIILHOTO MTO30BY, MJCTaBU Ta MOPSAOK BUPIIICHHS LIUBUILHOTO MTO30BY.

Ilonenowko B. A.

I'pasicoanckuil uck 6 y20106HOM RPOU3E00CHIEE: NPAKMUYUECKUL ACHEKM

B craree paccmarpuBaeTCsl  COBPEMEHHOE  COCTOSIHUE  ITPaBOBOM
perjlaMeHTaly I'PaXkIaHCKOT0 UCKa B YTOJIOBHOM MPOU3BOJICTBE Y KPAaUHBI U €T0
IIPaKTUYECKasl peajin3alis ¢ y4eTOM IIPELeIeHTHBIX pemeHnii Bepxosaoro Cyna
n EBpormeiickoro cyna no npasaM 4desioBeka. [logquepkuBaroTcs nmpenMmyIecTsa
€ro pacCMOTPEHMS B MOPSAJKE YrOJIOBHOI'O IPOU3BOJCTBA, B OTIMYHUE OT TOTO,
ecin Obl OH paccMaTpuBalCd B MHOPSAKE TI'Pa)JAaHCKOIO CYAOINPOU3BOJCTBA.
XapakTepu3yroTcs IpaBa JUI] Ha €ro MpebsIBICHUE, OCHOBAHMUS, IPEIMET, BPEMSI
IIPEABABICHUS, TPAXAAHCKAE MCTILBI, TPAXKIAHCKUE OTBETYMKHU, WX 3aKOHHBIC
NPEeACTaBUTENIM W TPEACTaBUTENN. boliee [eTaqbHO PaccMOTPEH BOIMPOC O
IPaKJAHCKOM HCKE B YrOJIOBHOM IPOMU3BOJCTBE, UCKIIOUUTEIbHBIE OCHOBAHUS
NPENBABICHUSI UM HCKa B HMHTEpecax TOCyJapCcTBa M JIMI, KOTOPBIE IIO
OOBEKTHBHBIM TpPUYMHAM HE B COCTOSIHUM 3alUIIAaTh CBOM IpaBa
camocToaTensHo. OOpallieH0 BHUMaHUe Ha 0COOEHHOCTH (POPMBI U COJICPIKAHUS
MICKOBOTI'O 3asIBJIEHMS], TOPSIIOK €r0 PACCMOTPEHUS B CYJI€, B YACTHOCTH, C YUETOM
HEOOXOJAMMOCTH  TMPUMEHEHMsS  CyOCHIMapHOM  aHaITMU  TPakIaHCKOTO
IIPOLIECCYATBHOIO 3aKOHA, 3aIIpeTa YrOJIOBHOMY Cylly IepeaaBaTh IPaKIaHCKHI
UCK IS €r0 pacCMOTPEHHUsS] B MOPSIKE TPaKJaHCKOro CyIONMpou3BOjACTBa. B
3aBEpPIICHUE PACCMOTPEH BONPOC O Pa3pelIeHUH TIPAKJAHCKOIO MCKa B

YTOJIOBHOM TPOU3BOJICTBE B 3aBUCHUMOCTH OT YCTAHOBIIEHHOTO B cyze, 00
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OCTaBJICHMU HCKa 0e3 pPacCMOTpCHUA U PA3BACHCHHUU JIMIY IIpaBa Ha Cro
MNPpEABABICHUC B ITIOPAAKE I'PAKIAHCKOI'O CyaAOIIPOU3BOACTBA.
Knioueguvie cnosa: YT'OJIOBHOC IIPOU3BOJCTBO, Fpa)KI[aHCKI/Iﬁ HCK, CY6I>CKTBI

IpaxKaaHCKOro uCKa, OCHOBAHHA U ITOPAAOK PCIICHUA I'PAXKIAAHCKOI'O HCKa.

Popeliushko V. O.

Civil Action in Criminal Proceedings: A Practical Aspect

The article examines the current state of legal regulation of civil action in
criminal proceedings in Ukraine and its practical implementation, taking into
account case law of the Supreme Court and the European Court of Human Rights.
Its advantageousness in criminal proceedings is emphasized in contrast with civil
proceedings. The rights of individuals to bring civil action, its grounds, subject
matter, time of filing, civil plaintiffs and defendants, their legal representatives
and representatives are characterized. A more detailed consideration has been
given to the question of civil action in criminal proceedings, the exceptional
grounds for filing a lawsuit in interests of the state and persons who, for objective
reasons, were unable to defend their rights on their own. Attention is drawn to
peculiarities of the form and content of the action, the procedure for its
consideration in court. In particular, the need to apply a subsidiary analogy of the
civil procedure law has to be taken into account as well as prohibition of criminal
court to transfer a civil lawsuit for considering in civil proceedings. In conclusion,
the article also addresses the matters related to the issue of adjudication in terms
of civil action in criminal proceedings, depending on such aspects as established
by judicial procedure, suspension of a statement of claim, and explaining to a
person the right to bring an action in civil proceedings.

Key words: criminal proceedings, civil action, parties to civil action, grounds

and procedures of civil action adjudication.
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