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CTAHOBJIEHUE U PASBUTHUE HHCTUTYTA
MPO®PECCHUOHAJIBHBIX ITPAB AJIBOKATA-3AIIIUTHUKA B
POCCUU: KPATKUH PETPOCIHEKTUBHBINU AHAJIU3

JleTanpHOE UCClIeJOBaHNE WHCTUTYTa MPOQECCHOHANBHBIX MpaB aJBOKaTa-
3alUTHUKA MpearoaraeT oos3areabHoe oOpalleHue K HICTOPUYECKOMY OIIBITY.
PerpocniekTBHBIN aHalW3 pa3BUTHUS POCCUHCKOIO 3aKOHOAATeNIbCTBA 00
aJBOKaTCKOM  NIeATeIbHOCTM U aJBOKaType, a Takke  YrOJIOBHO-
IPOLECCYaJIbHOTO  3aKOHOZATENbCTBA, CBSI3aHHOTO €  BO3HUKHOBEHUEM
MHCTUTYyTa NpOQEecCUOHAIbHBIX IpaB  aJBOKaTa-3allUTHUKA  IO3BOJISET
NpOoCHeUTh CTAHOBJIEHWE W pPa3BUTHE COOTBETCTBYIOIIEr0 MHCTUTYTa |
onpeienuTh JalbHeWllne IMyTH ero MOJAEpPHU3alUU U COBEPIICHCTBOBAaHUS

MPaBOBBIX HOPM, KOTOPBIE €ro PeryJupyroT.
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brnectdie BbicKkazajicsi 0 3HAUMMOCTH HCCJIEOBAHUSI BOIPOCOB HCTOPUU
anBokatypbl mnpodeccop 0. M. CreuoBckuif, ykaszaB, 4To "oOpalleHue K
BOIIPOCaM aJIBOKaTyphbl UMEeT Cephe3Hble MPEANOCHUIKH, MOCKOJIbKY MPOIILIOE,
HacTosee W Oyayliee — cooOmaromuecss cocyawl" [6, c. 4]. Henb3s He
OTMETUTh W MHeHHe u3BecTHoro pycckoro topucta H. JI. Cepreesckoro,
KoTopeli mucan: "llpocnenuB MPOXOXKIAEHUS WM3BECTHOTO HWHCTUTYTa WIH
3aKOHOTIOJIO’KEHUS, MBI Y3HAeM T€ YCJIOBHUS, KOTOPhIE MOPOJUIIN €ro U KOTOPhIE
BIIMSJIA HA €ro pa3BUTHE; 3HAs 3TO, Mbl MMEEM BO3MOXHOCTb OLIEHUTH €ro
COBPEMEHHOE 3HaueHue, WHa4ye TOBOPS, MbI IMOJy4YaeM BO3MOXKHOCTH PEIIUTh:
JIOJDKHO JIA OBITH 3TO 3aKOHOTOJIOKEHHUE COXPAaHEHO WM OHO JIOJKHO YCTYIHTh
MECTO JApPYyromy, Kak MOTepsBIlIee CBOE KU3HEHHOE OCHOBaHHE, BCIIE/ICTBUE
W3MEHUBIIMXCS yenoBuit” [5, c. 8].

[Ipobnemam anBokaTypbel Poccur B 4YacTH ee oOpraHu3alud U
JeSITEJIbHOCTH, a TaKXke HEKOTOPhIM BOIpPOCaM B paMKaxX MHTEpecyIolleil Hac
npoOJieMaTUKK, OBITN TOCBSIIEHBI Pa0dOThl JTOPEBOJIOIMOHHBIX FOPUCTOB H
ucropukoB — K.K. ApcenneBa, JI. H. bopoauna, E.B. BackkoBckoro,
M. M. Bunagepa, JI. E. Bnagumupona, U.B. T'eccena, I'. A. JIxaHiueBa,
M. B. Ucaesa, Il. B. Makanunckoro, B. K. Cnyuesckoro, II. C. IlopoxoBiu-
koBa, U.A. ®oiinunkoro, M.I1. [llanamoBa u npyrux. 3HauuTeNbHBIN BKJaJ B
WCCIIeIOBAaHUE  BOIPOCOB, CBSI3aHHBIX C  MPABOBOM  perjaMeHTaluel,
NPaKTHUECKON peanu3alel U oxpaHoil MpodecCHOHANBHBIX MpaB aJBOKaTa-
3alllMTHUKA BHeCIM Takue wuccienoBatenu kak FO. M. CrenoBckuid,
I'. b. MupzoeB, A.Jl. boiiko, I0.C. Ilununenko, A.A. BopoHos,
B. JI. Kynpsiues, 0. ®. Jly6mes, 3.B. Makaposa, E.I. MapTbiHuuK,
M. O. baes, B. A. Ilonemomko, WM. JI. Tpynos, A. I'. Kyuyepena, B. . Ceprees
u A.Il TanoraHoB, KOTOpble B CBOMX pabOTax paccMOTpeld HEKOTOphIe

BOIIPOCHI B paMKax MHTepecyrollel Hac TPOOIeMBbl.
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Bwmecte ¢ 3TuM, crienraibHBIX UCCIEeI0BaHUM, MOCBSIICHHBIX MpoliemMam
HUCTOPUYECKOTO0 Pa3BUTHS HMHCTUTYTa NpodeccHOHaNbHbIX IpaB ajBOKaTa-
3alIMTHUKA /10 HACTOSAIIETr0 BpEMEeHH He MPOBOJIUIIOCH.

Llenpto paboThl sIBisIETCS BBIJIEJIEHUE OCHOBHBIX 3TAloOB HCTOPUYECKOTO
pa3BUTHS  MHCTUTYTa MNPOPECCHOHANBHBIX TMpaB  aJBOKaTa-3alllMTHHKA,
npuBefieHue WX OOImeld XapakTepuCTHKe U (QOPMYJIHPOBAaHUE BBIBOJIOB,
MMEIOIINX Hay4YHOe 3HAYeHHUe Uil JAIbHeHUIINX UCCIIeOBAHUSIX TEOPETUUECKUX
U TIPUKJIATHBIX TIPOOJIeM peanu3aruu mpohecCHOHaTbHBIX MTPaB B IEITeIbHOCTH
aJIBOKaTa-3allliTHUKA.

[TpodeccuonanbHble MpaBa agBOKaTa-3allMTHUKA — 3TO MPELyCMOTPEHHbIE
n oOecreyeHHple TONOKeHHUAMH D3 "OO agBOKATCKOW JEeATENBHOCTH H
anBokatype B  Poccuiickoii =~ @enepauuu" W HOpMamu  YroOJIOBHO-
npolleccyalbHOTO 3akoHojarenbcTBa Poccuiickoii ®Depepaiiuu  mpaBoBbIe
BO3MOXHOCTH, Npe10CTaBIeHHBIE aZBOKaTy s OKa3aHUs UM
KBUTM(UIIUPOBAHHONW FOPUIUYECKON MOMOIIM (DU3NYECKUM JIHIaM, B LEJSAX
3alUThI UX MPaB, CBOOO/ U UHTEPECOB MPHU MPOU3BOACTBE [0 YTOJIOBHOMY eIy,
a Tak)xe o0ecrieueHus AocTyma K mpaBocyauto [1, ¢. 21-25].

JleTanbHbIi PeTPOCIEKTUBHBIN aHamu3 pa3BUTHUSA WHCTUTYTA
npodecCHOHANBHEIX TIpaB aJBoKaTa — 3alWTHWKAa B Poccum, comeprkanue
KOTOPOTO OITyOJIMKOBAHO B psijie HAYYHBIX paboT aBTopa [2, c. 101-110; 3; 4, c.
160-164], noka3bpIBaeT, 4YTO 3TOT UHCTUTYT MOCTEMEHHO 3BOJIOLIMOHUPOBAI U B
X0JIe CBOET0 Pa3BUTHUS MPOILEN IMyTh OT OOBIYHO-MIPABOBOTO PEryJIUPOBAHUS /10
(bopMalIbHO-IOPUANYECKOTO CTPYKTYPHUPOBAHHOTO 3aKpeIvieHUs] B KOMILIEKCe
HOPMaTHUBHO-IIPABOBBIX aKTOB.

UccnenoBanue  MO3BOJNMIO  BBIACIUTH  PsJl  JTAlloOB  Pa3BUTHUS

paccMaTpUBaEMOI0 UHCTUTYTA U MIPUBECTU UX OOLIYIO XapaKTePUCTHUKY .
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L. Dtan  3apoXKJeHUs  MHCTUTyTa  MpodecCHOHAJbHBIX  IpaB
3amuTHUKA B Poccun (XV B. — 1864 1.).

Ha nanHOM 3Tarme mpou3o01uio 3apokieHrne HHCTUTYTa TPOo(ecCHOHATBHBIX
npaB 3amuTHUKA. Ha mepBbIX mopax 3TOT MHCTUTYT HOCHIJ OOBIYHO-IIPABOBOM
xapakrtep (IIckoBckasi cyqiHas rpamMoTa) HO IOCTAaTOYHO OBICTPO MPHUOOpEN CBOE
HOopMaTtuBHOe 3akperienne (HoBropoackas cyaHasd rpamora), OJHAKO
npodeccruoHalbHbIe MpaBa 3alllMTHUKOB OBLIM OINpeJeNieHbl JIUIb B HauboJee
obuiem Buzae. Kpome toro, cienyer yuectsb, uto HoBropojckas cynHasi rpamoTta
JefcTBOBaNa JUIlb B mpenenax r. HoBropoga u Giusiexaiiux TeppuTopuid, a
OoJiee MO3IHHWE WMCTOYHUKU TMpaBa, PaclpOCTPaHSIONINEe CBOe IeHCTBHE Ha
oounbiryto Tepputoputo (Cynednuk 1497 r., JlutoBckuiéi crtatyt 1529r1. (M
nocienyromme ero penakiouu 1566, 1588 rr.), Cyne6nux 1550 r., CobopHoe
ynoxenne 1649 r.), HecMOTpss Ha HOpPMATHUBHOE 3aKperuieHHe Cy/e0HOTO
MpeICTaBUTENIbCTBA, BHOBb BEPHYJIUCh K OOBIUHO-TIPABOBOMY DPETyJIHPOBAHHUIO
MpaB 3alllMTHUKA.

[TockopKy TIpaBOBOE MOJIOKEHUE 3AIIUTHUKA OBIIIO Hepa3phIBHO CBS3aHO C
npolieccyalbHbIM TIOJIOKEHHEM TPEeICTaBlIsIeMOro UM JIMIlA, BCJEICTBHE Yero
BbISIBJIEHA cieayromas 3aKOHOMEPHOCTb: pa3BUTHE WHCTUTYTA
npoecCHOHANBHBIX ~ TIpaB  3alllUTHUKA  OOYCJIOBJIMBACTCS  Pa3BUTHEM
npolieccyaibHBIX MTPaB 3alUIIaeMbIX UMU JIMII.

B nocnenyroouieM WHCTUTYT 3alUThl B YTOJIOBHOM CYJOIPOU3BOJICTBE
proOpesl ToCyAapCTBEHHO-3aBUCUMBIN XapakTep W ObUI 3aKperieH B BHUJE
WHCTUTYTA CTPSMUYUX U JISMyTaTOB MPHU CIAeACTBUAX (YUpexIeHUus o ryOepHUsx
(1775 r.), CBox 3akoHoB Poccuiickoii Mmnepun (u3a. 1857 r.), omHako mnpu
3TOM BBOJMJIOCH HOPMAaTHBHOE 3aKperuieHHe MpodeccHOHaNbHBIX TpaB
COOTBETCTBYIOIIMX JIAI, BBIMOJTHSIOMUX (QYHKIUK 3amuTHUKa. [IpaBa

FY6epHCKI/IX CTpAIMIUX YTOJIOBHBIX OCJI W ACIYTATOB IIPpU CICACTBHAX
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MOCJYKWJIM OCHOBOHM [JIsl TMOCHenyroleld MoApoOHON HOpPMaTHBHO-IIPaBOBOMA
periiaMeHTalu Mpo(ecCHOHaNbHBIX TMpaB 3alllUTHHUKA, I[TOCKOJbKY OHHU
MOJIOXKHWIJIM Hayajgo HOPMAaTUBHO-3aKPEIJIEHHOMY pa3/eJeHUI0 MpaB 3allluTHUKA
Y TIpaB 3alUIIaeMOr0 UM JIULA.

[I. DTan WHCTUTYUHOHANM3AIMHA TPO(PECCHOHANBHBIX MpaB 3allUTHUKA B
3aKoHojaTeabcTBe Hapckod Poccun (1864-1917 rr.).

B pesynbraTte npoBeneHHo# cynebHoi pedopmbl 1864 r. nmpeacTaBUTeNsIM
co3gaHHOro B PoccuM HMHCTUTYyTa NPHUCSDKHBIX TOBEPEHHBIX B pe3yJbTaTe
pedbopmbl  ObUT  TIpeAOCTaBIE€H  3HAUUTENbHBIH  O0BEM  HOPMATHUBHO-
3aKperUIeHHbIX  MPO(EeCCHOHANBHBIX IpaB, COMOCTaBUMBIX C IIpaBaMu
roCyIapCTBEeHHBIX OOBUHUTENEH, BCIEACTBHE YeTr0 HEOOXOANMO CIeNaTh BBIBOJ
0 IPOU30LIEAIIEH B LapCKOM Poccun WHCTUTYLHOHAJIA3ALUN
npodeccHoHaNbHBIX TMpaB 3amuTHUKA. OpHako B pesynbrate CyneOHo#
pedopmbl 1864 r. 3aUTHUKA HE TOJYUYUIM BaXKHOTO MpodecCHoHaTILHOTO
MpaBa, KOTOPOE paHee UMEJIOCh y JeMyTaTOB MPHU CIEACTBUSAX — [IpaBa BCTYIATh
B YIOJIOBHOE CYJOIPOM3BOACTBO Ha CTAJUU MPEABAPUTEIILHOIO paccieOBaHusl.
Jluiup B 1897 romy aaBokaThl ObUIM BIIEpPBbIE JOMYIIEHBl K Y4YacTHIO B
YTOJIOBHOM CYJIONPOM3BOJACTBE Ha CTaAuU MPEABAPUTENIBHOIO CIIEJCTBUS B
OTHOLLUEHUHU HECOBEPIICHHOJIETHUX OOBUHSAEMBbIX.

Kpome TOro, oxoH4aHuWe COOTBETCTBYIOLIErO MEPHOJA COMPOBOKIAIOCH
KOHTppedopMaMu — TOCYyAapCTBEHHBIM BO3JEHCTBHEM Ha aJBOKaTypy Kak B
YaCTU TOMNBITOK OTpaHUYEHMs] TPO(EecCHOHANbHBIX MpaB, TaK U B TOM, YTO
y4acTUIMCh (paKThl HapylleHusl NpodeccuoHaIbHBIX MpaB aaBokaToB. Kpome
TOTO, OCYIIECTBIISUIOCH NPHUBJIEUYEHHUE MPUCSAKHBIX MOBEPEHHBIX K YTOJOBHOMN
OTBETCTBEHHOCTH 3a X y4acTHe B MOJUTUYECKUX Mpolieccax.

[II. Dran JAUMKBUAALMM MPUCSKHOM aIBOKATyphl M CO3JaHUS WHCTUTYTa

3amUTHUKOB (1917-1922 rr.).
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[Tockonbky B pesynbTate OKTa0phckod peBomoiuu 1917 r. Obun
yhpa3fgHeHbl Bce paHee CYyIIeCTBOBABIIWE CyAeOHbIe YUpEeXKICHHs, a TaKkKe
MpUCSHKHAS W 4YacTHAs aJiBOKaTypa, ObUIM TMOJIHOCTHIO OTMEHEHBI W BCe paHee
MpeJoCcTaBlieHHble 3alllUTHUKAM MpodeccruoHalbHble TpaBa. B  kaudecTBe
3allIUTHUKOB B YTOJIOBHOM CYJONPOU3BOACTBE Haualld JOIMYCKAThCA HE JIUIIA,
obyiaarone OcoObIM CTAaTycOM, a BCe HENOpOuYHble Julla 00o0ero roia,
MOJIB3YIOIINECS TPaXXJaHCKUMHU ITpaBaMH.

HenonuvnHeHne TPUCSIKHBIX TOBEPEHHBIX TMOPSAKaM, YCTaHOBJIEHHBIM
COBETCKOH BIIACTBIO, MOBJICKJIO CAHKI[IMOHUPOBAHHbIE FOCYAapPCTBOM PEIIPECCHH,
B pe3ylibTaTe KOTOPHIX 3HAYMTENIbHAs YacTh JOPEBOJIIOIMOHHBIX a/IBOKATOB
ObLIa TIOJIBEpTHYTA TIOPEMHOMY 3aKJIFOUCHHIO WM (PU3NYECKOMY YCTPaHEHHIO.

3aKOHONATeLCTBO JIAaHHOTO JTama MPUMEHUTENbHO K  HWHCTUTYTY
pohecCHOHaTBHBIX 1pas 3alATHUKA XapakTepusyercs KpaitHeu
HerocJe0BaTeIbHOCThIO. B Havane naHHoro stamna npodeccroHanbHbIe MpaBa
3alIUTHUKOB Tpuodpenu HeHopMmaTuBHbIM Xxapaktep (Muctpykuums "O
PEBOJIIOIIMOHHOM TpUOYyHaJe, ero cocTaBe, Jellax, MojyiexalluxX ero BeJeHHUIO,
HaJlaraéMbIX UM HaKa3aHUSIX W O TOpsliKe BeAeHUs ero 3acemanuit” 1917 r.).
3aTeM ObLIO BBENEHO pa3pellleHue Ha JOIMYCK 3alllUTHUKA, 00Jajarollero Bcei
MOJITHOTOW TMPOQECCHOHANBHBIX TMPaB, B T.4. U MPaBOM Ha O3HAKOMJIEHHUE CO
BCEMHM MaTepuajaMu YroJIOBHOTO [ieJa Ha CTaJdi0 MpeaBapUTeIbHOrO
paccieoBaHus U cyieOHOe pa3oupaTeabCTBO, XOTS MPU 3TOM YCTaHABIUBAJIOCH
MpaBo CJIEJICTBEHHBIX OPTraHOB, CYJIOB U PEBOJIOLMOHHBIX TPUOYHANIOB OTKa3aTh
B gnomycke 3amuTHUKa. (Jexper "O cyme" Ne 2 1918 r., Hekper "O
peBorornoHHBIX TpuOyHanax'" 1918 r, [Tonoxenue o HapogHoMm cyne PCOCP"
1918 r.), B nmocnenytoiiem yyactue 3aldTHUKA HA CTAJIMUA paccie0BaHusl ObLIO
nosiHocThI0 UckitoueHo ("TlonoxkeHre o peBoMOUMOHHBIX TpuOyHanax" 1919 r.

u "llonoxenune o HapogHom cyne PCOCP" 1920 r.). Hapsamy c stum
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(GaKkTHUeCKH HMEeJ0 MECTO 3aHsITHEe HelleralbHOM aJBOKAaTCKOM MPaKTUKOM
JUIAMU, paHee UMEBIIUMH CTaTyC MPUCSHKHBIX TOBEPEHHBIX.

B 3aBepuienuun 3Toro nepuojia 3aiinTa B YrOJOBHOM CYJONPOU3BOJICTBE
OpTraHU30BbIBANIaCh B MOPSKE BBIMOJHEHUS O0LIECTBEHHON MOBUHHOCTHU MPH
OTCYTCTBUM  HOPMATHUBHOTO  3aKperuieHus MNpodecCHOHaNbHBIX  TpaB
3alIUTHUKOB.

IV. Drtan uHcTUTYyIMOHANIMU3AMU TNPOGECCUOHANBHBIX MpaB aJBOKaTa-
3amuTHUKA B CoBeTCKOM 3aKkoHomaTelbeTBe (1922-1956 T.).

B pesynbrate cynebHo-npaBoBoii pedopmbl 1922-1923 rr. npeacraButenu
COBETCKOW BIIACTU MPUHSUIM pelleHne O HEBO3MOXHOCTH (PYHKIMOHUPOBAHMUSI
cyneOHO# cucteMbl 0e3 MHCTUTYTa aIBOKATYPHI B CBS3M C YeM OBLIA MPUHSTHI
OCHOBHbIE HOPMATHMBHO-TIPABOBBIE AaKThl, pPErjJaMeHTUPYIOIIUE TOpAIOK MU
NpUHLUIEL AesTenbHocTH aaBokaTypsl ("Ilonoxxenne o6 anBokatype" 1922 r. u
"TTonoxxeHue o KOJIJIeTusaX 3auTHUKOB" 1922 1.).

Ananu3 nonoxenud YIIK PCOCP 1922 r. u VIIK PCO®CP 1923 r.
MOKa3bIBaeT, YTO OBLJIO BBEJCHO HOPMATHBHOE 3aKpeIUIeHWe OCHOBHBIX
npodecCHOHaNbHBIX MpaB  aJBOKaTa-3alUTHUKA Ha CTaAud CyJIeOHOro
paccMOTpEeHHUsI YroJIOBHOTO Jiefla M OOXajlOBaHWM MPUTOBOpa CyJlla, OJHAKO
3alIUTHUK JOMYCKaJCsi B YIOJIOBHOE CYJOMPOW3BOJACTBO JIMIIb C MOMEHTa
pUAaHusl OOBUHIEMOTO CYAY.

Hanuuue B YIIK PCOCP 1922 r. u 1923 r. BO3MOXHOCTH HENOIyCKa
3alllUTHUKA TPU  PacCMOTPEHUH  YTOJOBHOrO Jena  PeBOOLMOHHBIM
tpubdyHanom (o YIIK PCOCP 1923 r. — ['ybepHCKUM CyIOM), YUUTHIBAs, YTO
ar000€e J1eJ10 MOTJIO OBITh OTHECeHO K WX TOJICYTHOCTH, (AaKTHUYECKH MOTJIO
OBITh MCIIOJIB30BAHO W MCIIOJIB30BANIOCh JUIsl 3alpeTa y4acTus 3allUTHUKA MPH

PacCMOTPEHUH KOHKPETHBIX YTOJIOBHBIX J€J, YTO B IIOJHOM MeEpe JIMIIAIO
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MOJICYUMBIX BO3MOKHOCTH BOCIIOJIb30BaThCS MPABOM Ha KBATU(PUIIUPOBAHHYIO
IOPUIAYECKYIO TOMOIIIb.

[Ipunsatue 12 anpens 1928 r. komneruneir HKIO PC®CP IlocranoBnenus
"O 3amuTe B cyne", MOBIEKJIO 3a co0Oil yBenuyeHue cliydaeB HeIoIycKa
3alIUTHUKOB Ha CTaJuI0 CyAeOHOro pacCMOTpPEHHs YroJoBHOro nena. JIumib
npunatas B 1936 r. Konctutyuus CCCP ycrtanoBuna He3piOJemMoe MpaBo
3alllUTHUKA Ha €ro JOMyCK Ha CTaJui0 cyJeOHoro paszbupaTelbcTBa 110
YTOJIOBHOMY JIeIy.

Kak B YIIK PCOCP 1922 r. tak u B YIIK PCOCP 1923 r. orcyTcTBOBana
euHas TpaBoBasi HOpMa, cojepkallas MepedyeHb MpopecCHOHANbHBIX TMpaB
aJIBOKaTa-3allMTHUKA. CooTtBercTByOLIME MOJIOKEHUS OKa3aJlucCh
pacrnpocTpaHeHHbIMU 10 BceMy Tekety YIIK, uto, B o0ieM, COOTBETCTBOBAIIO
IOPUINYECKON TEXHHKE COCTABJIEHHMS] HOPMATHMBHO-IIPABOBBIX aAKTOB TOTO
BpeMeHU. OO0beM MpeoCTaBICHHBIX aIBOKATY-3alIUTHUKY MPOQPECCHOHATBHBIX
npaB, ObLT MUHUMAJBHBIM, XOTS TMPU STOM OH CYIIECTBEHHBIM 00pa3oM He
OTJIMYAJICSl OT TOro 00beMa, KOTOPbIH cyllecTBOBal B Lapckoil Poccuu. Bmecte
C OTUM cHUCTeMa U TMOPSIOK CYAOYCTpPOWCTBA B COBETCKOM TOCyIapCTBe
dakTUYecKu  MPeNOoCTaBISIA  aJBOKATy-3allUTHUKY  TOpa3lo  MEHbLIe
BO3MOYKHOCTEH J1J1sl BIUSHUS Ha UTOTOBBIN pe3yJIbTaT MO YyrOJOBHOMY Jey.

"Ilonoxenue o0 anBokarype CCCP" 1939 r. HekoTopbiM o00OpazoMm
pacmupuiio (HOpMbI aJBOKATCKON AESITENTPHOCTH, a TaKKe MOJOXKWIIO Hayaio
psAoy W3MEHEeHHW B OpraHW3allMOHHON MOJYMHEHHOCTH aJBOKATYPhl, OIHAKO
npodeccuoHalbHbIE npaBa aJIBOKaTa-3alllMTHUKA 1o peKHEMY
perjiiaMeHTUPOBAINCH UCKIIOUUTENbHO nojoxeHusmu YIIK PCOCP 1923 r.,
npyUYeM W 3TU TpaBa, OTPAaHUUYMBAIUCH BHOBb NMPUHUMAaeMbIMH HOPMATHUBHO-

[MpaBOBbIMU aKTaMHW, HallpaBJIC€HHbBIMHN Ha MHCKIOYCHHEC (I)I/Il"ypbl aJBOKaTa-

= CraHOBJEHHE W pa3BUTHE WHCTUTYTa MPO(eCcCHOHANbHBIX TpaB aJBOKaTa-3alIWTHWKAa B Poccum: KpaTkuii
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"TTpaBo". — 2012. — Ne 2(6) : [EnexktponHmii pecypc]. — Pexxum goctyny : http://lj.0a.edu.ua/articles/2012/n2/12ravkra.pdf.
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3allUTHUKA W3 MPOLEIYyPhl YTOJOBHOTO CYJIONPOU3BOJACTBA MO HEKOTOPHIM
JIeJiaMm.

Jlexnapupyemas BIacTsIMU MOJUTHUKA B OTHOLIEHUU aIBOKATYPhI IalIeKO He
BCerja CoBMajajia Cc pealibHO ocyulectBisiemoil. bonee toro, ¢ 1934 r. mo
Poccun nmpokaruinach BOJIHA TMOJUTHYECKUX  pelpeccui, KOTopble B
3HAYUTEIBHON CTENMEHU 3aTPOHYJIU aJBOKATYpy W HEraTUBHO MOBJIUSIU Ha ee
KaJIpOBBIN COCTaB.

B pesynbrare mposenenHoit B 1922-1923 r. cyneGHO-1IpaBOBOW pedopMBI
MOSIBWJICS. HOPMATHBHO-3aKpEIJICHHBI TiepedeHb NPOQecCHOHANBHBIX TpaB
aJBOKaTa-3alllUTHUKA, OJHAKO OH SBISJICS JOCTAaTOYHO OTrPaHUYCHHBIM,
MOATOMY MPAKTUKYIOIIUE aJBOKAThl MCHBITHIBAIM 3HAYWUTENbHbIE MPOOJIEMbI B
CBOCH JeATeNIbHOCTHU, BBI3BAaHHBICE KaK HECOBEPIIEHCTBOM JICHCTBYIOIIETO
YTOJIOBHO-TIPOIIECCYATbHOTO  3aKOHOJATENhCTBA M 3aKOHOJATeNbCcTBA 00
agBoOKaType, TaK W HETaTUBHBIM OTHOIIEHHWEM K aJBOKaType CO CTOPOHBI
rocyJapctea M JOJDKHOCTHBIX  JIMI,  OCYIISCTBIISIOIIUX  YTOJOBHOE
CYIOTIPOU3BOICTBO.

V. Dran pacmupenus nmpodeCcCHOHANBHBIX TMpaB aJBOKaTa-3alllMTHUKA B
CoBetrckoM 3akoHOAareabcTBe (1956-1991 rr.).

JlaHHBINA 3Tam pa3BUTHS WHCTUTYTa MpodecCHOHAThHBIX MpaB aJBOKAaTa-
3allMTHUKA ObUT CBSI3aH C U3MEHEHHEM IIPUOPUTETOB BO BHYTPEHHEH MOJUTHUKE
COBETCKOI'0 rocyJlapcTBa, mpousolenmumM mnociie 1953 r. B cBsi3u co cMeHoit
pykoBosictBa CCCP um Bo3pacTaHueM poyi aJBOKaTyphl mocie XX chesna
KIICC, u compoBoXuajcs MOCTENEHHBIM paclIupeHreM MpodheCcCHOHAIBHBIX
MpaB aJIBOKaTa-3allluTHUKA.

B nonoxenusx npuHATBIX B 1958 1. "OCHOB  yrojloBHOTO
cynomnpousBoacTBa Coroza CCP u Coro3ubix Pecniyonuk" u YIIK PCOCP 1960

I'. COACPKAIACh ACTAIbHAA pCrilaMCHTalus HpO(peCCI/IOHaHBHLIX IMpaB aABOKaTa-

= CraHOBJEHHE W pa3BUTHE WHCTUTYTa MPO(eCcCHOHANbHBIX TpaB aJBOKaTa-3alIWTHWKAa B Poccum: KpaTkuii
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3alllUTHUKA, MPUYEM HauyaJbHBII MOMEHT Y4YacTHusl aJBOKaTa-3alllMTHUKA OBLI
MEepEeHEeCeH Ha CTaJhI0 OKOHYAaHUs MpeABApUTENIbHOIO  pacciefOBaHUs
YroJIOBHOTO Jiefla (2 MO HEeKOTOpPbIM JielaM — Ha MOMEHT MpeIbsBICHUS
0OBUHEHUS).

B pesynberate cymeOHoit pedopmbr 1956-1964 r1T., agBOKATHI-3aIIUTHUKA
MOJYYUIIM BO3MOXKHOCTh OCYIIECTBJISITh 3alllUTYy Ha BCEX OCHOBHBIX 3Tamax
coBeTckoro yrojioBHoro cypaomnpousBojactBa. B YIIK PCOCP 1960 roga 6butn
BBEJIEHbl HOPMBI, HalpaBJeHHbIE Ha YCTAaHOBJIEHHWE HEKOTOPBIX TapaHTHI
HE3aBHUCUMOCTH aJ]BOKaTa U HEIPUKOCHOBEHHOCTh aJJBOKATCKOM TalHBI.

Hopwmbl nonoxenus: o6 anBokatrype PCOCP 1962 r. ctano oThnpaBHbIM
MOMEHTOM B ¢opMupoBaHus B Poccum  JBYXypOBHEBOW  CHCTEMBI
npodeccHOHaNbHBIX TpaB aJiBOKaTa-3alllUTHUKAa KOTopas JelcTByeT U B
HacTosIIee BpeMs: TIEPBBIM YPOBEHBb MPO(ECCHOHATBHBIX IpaB OMpPEenemsicsa
ITonoxxeHueM, BTOpPOM — YrOJIOBHO-MPOLECCYyalIbHBIM 3aKOHOJATEIbCTBOM
(OcHoBamu  yrosoBHoro cynonpousBojctBa Corwza CCP u  Coro3HbIX
Pecriy6nuk u YIIK PCOCP 1960 r.).

B 70-x. rr. XX B. 3akoHOAaTeNb JeNaeT MOMbITKY PaCUIMPUTh ydacTue
aZlBOKaTa Ha CTaJuu TMpeJIBApUTENIbHOTO pacclie/JOBaHUsl YTrOJIOBHOIO Jera,
BCJIEJICTBUE YEro BHOCSTCS MOMNPaBKU B  YTOJOBHO-IMPOIECCyallbHOE
3aKOHOJATEJIbCTBO, COIJACHO KOTOPBIM IO [IOCTAHOBIICEHHIO MPOKypopa
3aIIUTHUK MOXKET OBITh JOMyIIeH K YYacTHIO B JIFOOOM JieJie ¢ MOMEHTa
MpeabsIBICHNUs] OOBUHEHHUS.

[Tpunstue Koucturyuuu CCCP 1977 r., 3akona "O6 anBokarype B CCCP"
1979 r. u Ilonoxenus "O6 anBokarype PCOCP" 1980 r. moBeicHIIO 3HaUeHHE
aJIBOKaTCKOW TalWHBI B pealu3alyy (YHKIUU 3allUThl, PACIIMPUB YCJIOBHS ee

OXpaHBI.

= CraHOBJEHHE W pa3BUTHE WHCTUTYTa MPO(eCcCHOHANbHBIX TpaB aJBOKaTa-3alIWTHWKAa B Poccum: KpaTkuii
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HecmoTpst Ha oOIIuMe TMO3WTUBHBIE TEHICHIIMH, B paccMaTpUBaEMbIH
nepuoj; UMeNd MeCTO HapylleHHs NpodeCcCUOHANBHBIX IpaB aJBOKAaTOB, H
MONBITKA  OTAENBHBIX  MpeACTAaBUTENIe  MPaBOOXPAHUTEIbHBIX  OPraHOB
HEOOOCHOBAHHOI'O TPHUBJICUCHHS aJBOKATOB K YTOJIOBHOW OTBETCTBEHHOCTH 3a
OCYIIECTBIICHNE aKTUBHOU MPOPECCHOHANTBHON e TETHHOCTH.

BrnocnenactBuu B HOBO# pemakuuu "OCHOB", yCTaHOBJIICHHOW 3aKOHOM
CCCP ot 10 anpens 1990 r. 3amumTHUK Ha4Yald JOMYyCKAThCS K YYaCTHUIO B Jielie C
MOMEHTa TMpeabsBieHUss OOBUHEHMS, a B clydae 3ajJepXaHus JHIa,
MOJ03PEBAEMOro B COBEPIIICHUHN MPECTYIUICHUS], WU IPUMEHEHUS K HEMY MephbI
MpeceyeHrs B BUJE 3aKIIOUCHUS IO/ CTPaXy 10 MpeabsIBIcHUS OOBUHEHUS — C
MOMEHTa OOBSBICHUSI €My MPOTOKOJa 3aJepKaHus WM IOCTAHOBICHUS O
MIPUMEHEHUH 3TOW MephI MpeceueHus, HO He TO03Hee ABAJIATH YEThIPeX YacoB
¢ MoMeHTa 3anepkaHus. COOTBETCTBEHHO  ObUIM  paclIUMpeHbl U
npodeccroHalIbHbBIC MTpaBa aJIBOKaTa-3alluTHUKA.

HecmoTpst Ha TO, uTO 00BeM mpodeccHoHaIbHBIX IIpaB ajJBoKaTa-
3alllUTHUKA, B paMKaxX paccMaTpuBaeMoro mnepuoja, MOCTENEHHO HEYKJIOHHO
yYBEJIUYUBAJICS, 4YeMYy CIOCOOCTBOBAJIM KaK TEOpPETHYECKHE U3BICKAHMS
UccleqoBaTejiel  aJBOKAaTCKOM  OeATEeJIbHOCTH, TaK MW  [OCTelleHHas
JeMOKpaTh3alisl  TMOJUTUYECKOT0  peXuma B CTpaHe,  peanu3aius
npodecCUOHANIBHBIX TTPaB aJIBOKaTa 3allUTHUKA, U, KaK CJIeJCTBUE, COOII0ICHAE
npaB ¥ CBOOOJ 4elioBeKa U TpaKJaHWHA KaK MPUMEHUTEIbHO K YTOJIOBHOMY
CyJONPOU3BOACTBY, TaKk W B oOmeMm IuiaHe, kK momeHTy pacnaga CCCP
HaxoJWJIach Ha HEJIOCTATOYHO BHICOKOM YPOBHE, U HE B MOJHOM Mepe oTBevasa
OOILIeCTBEHHBIM  WHTEpecaM B  cdepe  OKa3aHWss W TOJy4YeHHS
KBaJTU(DUIIMPOBAHHOMN FOPUINYECKON ITOMOIIIH.

VI. CoBpeMeHHBI! 3Tam pa3BUTHS MPOQEeCCHOHATBHBIX TpaB aJBOKAaTa-

3amuTHUKA (1991 1. — o HacTosiee Bpemsi).

= CraHOBJEHHE W pa3BUTHE WHCTUTYTa MPO(eCcCHOHANbHBIX TpaB aJBOKaTa-3alIWTHWKAa B Poccum: KpaTkuii
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Hauano panHOro »srama pa3BUTHSI WHCTUTYTa MPOQECCHOHANBHBIX TPaB
a/IBOKaTa-3allMTHUKA CBsi3HO ¢ npuHsTHeM Konctutyuuu Poccuiickoit Menepanyu
1993 1., KOpeHHO miepecTpoilkoil CcyneOHOM  CHUCTeMBl UM CHUCTEMBI
MPAaBOOXPAHUTENBHBIX OpPraHOB, a TaKKe CO 3HAYMTENILHOW MOJepHHU3alreit
YTOJIOBHO-TIPOLIECCYaIbHOTO  3aKOHOJATeNbCTBAa.  bonbplioe  BIUsiHME — Ha
dopMupoBaHHEe U3MEHEHHMH  YTOJIOBHO-TIPOLIECCYAIIFHOTO — 3aKOHOMATENIbCTBA,
BHECEHHe KOTOpbIX Obu1o0 00ycioBieHo nmpoTtuBopeureM HopM YIIK PCOCP 1960
r. u Korcruryumu PO, okazano u npaBorBopuectBo Koncturynumonnoro Cyna P®.

OcHoBHble nonoxenus Koncturymuun P® 1993 r. noBneknu npuHsATHE
MHOTOYMCIIEHHBIX W3MeHeHu u pomnosnHeHuid, B YIIK PCOCP 1960 r. u psan
JpYyTUX 3aKOHOB, 3aTParvBalOLIMX OCHOBBI JEATEIbHOCTH aJBOKaTOB, 4YTO
MOJIOXKUTENIBHBIM  00pa3oM  OTPa3Wioch Ha 00beMe NpOQecCHOHANBHBIX TMpaB
a/IBOKaTa-3alllMTHUKA M CHOCOOCTBOBAIO WX NPAKTUUECKOW peanu3aiuu. B
YaCTHOCTH, OBLJIO BBEIEHO MpaBO Ha KOH(UICHLMAILHOE CBUIAHWE aJBOKaTa C
MO/I3AIIMTHBIM, PACIIMPEHO MPaBO aJBOKATa Ha O3HAKOMJIEHHE C JOKYMEHTaMH Ha
CTaJU TPEABAPUTENBHOIO pPACCIEOBaHUsl YTOJOBHOIO JieNla, BBEIEHO IPaBO
a/IBOKaTa-3alllMTHUKA HAa WHUILIMUPOBAHME M Yy4acTHe B CylIeOHOM paccCMOTPEHUU
*ajjo0 Ha TocTaHOBiIeHWe 00 W30paHuM Mephl mpeceueHus. Hapsmy c 3tuMm, B
3aKOHOZATENICTBE HAdyald MOSBISTHCS HOPMBI, HalpaBleHHblE Ha oOecrnedyeHue
MPaKTUUECKON pean3aiy MpoQecCHOHABHBIX MPaB aJIBoKara.

[IpunsiTre HOBOro YroyioBHO-IpoueccyaibHoro kojgekca P® u ®3 "O6
aJIBOKaTCKOW JesTelIbHOCTH U ajaBokarype B Poccuiickoii ®enepauuu”
CYILIECTBEHHO PacCIIMPUBIINX MpodeccCroHaNbHbIe MTpaBa aBOKATOB MO3BOJIUIIO
BBIBECTH PAa3BUTHE COOTBETCTBYIOLLENO WHCTUTYTa Ha KayeCTBEHHO HOBBII
ypoBeHb. HecMoTpss Ha TO, 4YTO CJOXHWJIach COBpPEMEHHas CcucTema
npoecCHOHANBHBIX MpaB aJBOKaTa-3alllUTHUKAa W TO, YTO OBUIM BBEACHBI

3aKOHOAATCJIbHO 3aKpCIUICHHBIC TapaHTHUUM HE3aBUCHMMOCTH aJABOKaTa, HX
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MpaKkTHYecKas peayin3alusi, B CHIIY LIeJIOro psijia OObEKTUBHBIX U CYOBEKTUBHBIX
MIPUYMH B HACTOSIIEe BpeMs SIBIISIETCS 3aTPyAHEHHOM.

B pesynpTaTe mTpOBENEHHOTO WCCIEAOBaHUS HEOOXOAMMO TPUHTH K
CJIIETyIOIIM BBIBOJAM:

1. PerpocrnieKkTWBHBIN aHAMW3 pPa3BUTHS WHCTUTYTA MPOPECCHOHATBHBIX
npaB aJBoKaTa-3allldTHHUKAa B Poccuu TmoOKa3piBaeT, 4YTO OH IOCTENEeHHO
ABOJIIOIIMOHUPOBATI M B XOJI€ CBOETO Pa3BUTHS TIpoIIesl IMyTh OT OOBIYHO-
MPaBOBOTO PETYJUPOBAHUS 10 (OPMATHHO-FOPUANYECKOTO CTPYKTYypUPOBAH-
HOI'0 3aKperJIeHUs] B KOMIUIEKCE HOPMaTUBHO-TTPABOBBIX aKTOB.

2. B pesynbTaTe uccinenoBaHus Mpeajaraercsl cieayrollas rnepuoan3amnus
ATAIOB PAa3BUTHSI MHCTUTYTA MPO(EeCCHOHATBLHBIX MTPaB aJBOKATa-3alUTHAKA!

II. DTan  3apoKJICeHWS  MHCTUTyTa  NpodeccHoHaIbHBIX  IpaB
3amuTHUKA B Poccun (XV B. — 1864 1.);

II. Dran wHCTUTYIMOHANM3AIMUA TPOo(ecCHOHATBHBIX TpaB 3alllUTHUKA B
3aKkoHoaTenbcTBe napckoi Poccuu (1864-1917 rr.);

III. Dran AUKBUAALMM MPUCSKHOM aIBOKATyphl M CO3JaHUS WHCTUTYTa
3aUTHUKOB (1917-1922 rT.);

IV. Dtan wHCcTHTYyIMOHANM3AIMU TMPOPECCHOHANBHBIX IpaB aJBOKaTa-
3amuTHUKA B COBeTCKOM 3akoHomaTelbeTBe (1922-1956 rT.);

V. Dran pacumpenus npodecCHOHANBHBIX TMpaB aJiBOKaTa-3alllMTHUKA B
CoBetckoM 3akoHOomaTeabcTBe (1956-1993 1T.);

VI. CoBpeMeHHBIN »Tam pa3BUTHUS TMPOGECCHOHAIBHBIX IMPaB aJBoOKaTa-
3amuTHUKA (1993 1. — 110 HacTosIee Bpemsi).

Mexny  BblllIEIEPEUUCICHHBIMU  3TalaMud  HUMEeTCs  OlpeJlelieHHast
MPEEeMCTBEHHOCTh, TP 3TOM 00beM MpodeccuoHaIbHBIX IIpaB aJBoOKaTa-
3alllUTHUKA TOCTENEHHO PaCIIUpsUICs, a MPaBOBble HOPMbI, HAaMpaBJIeHHbIE Ha

HUX I[MPAKTUYICCKYIO pCaIn3aliio U OXpaHy COBCPIICHCTBOBAJIIMCh B 3aBUCUMOCTHU
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OT BO3pacTaHUsi ypOBHS JAeMokparu3anuu Poccuiickoro rocyaapcTtBa W
o0111ecTBa U MOBBIIICHUS CTaTyca aBOKaTyphI.

PeTpocniekTHBHBIN aHAIU3 CBUAETEIBCTBYET U O HAIMYUU TaK Ha3bIBa€MbIX
KOHTppeQOopM, MOCTOSHHO COMPOBOXAABIINX pPa3BUTHE aIBOKATypbl, MU, Kak
MPaBUIIO, CJIEIOBABIINX 32 BBOJUMBIM paclIupeHreM MpodeCcCHOHATBHBIX MpaB
anBokatoB. B pe3ynpraTe KoHTppedopM o00beM MpodeccruoHANbHBIX MpaB
aJIBOKaTa-3alllMTHHUKA 10 BOJIe 3aKOHOJAATEeNsl TeEM WJIM MHBIM 00pa3oM cyKajycs
1100 OrpaHUYMBANINCH BO3MOKHOCTH MX MPAKTUUECKON peanu3aliim.

3. Tlockonbky mpaBOBOE TMOJOKEHHWE 3alllUTHUKA OBLJIO Hepa3pbIBHO
CBS3aHO C TIPOLECCYyalIbHBIM TIOJNIO)KEHHEeM MpeACTaBIseMOro UM JIHIIA,
BBISIBJICHA cienyromas 3aKOHOMEPHOCTB: pa3BUTHE WHCTUTYyTa
npodecCHOHaNIbHBIX MpaB 3allUTHUKA 00YCIOBIMBACTCA Pa3BUTUEM HMHCTUTYTA
npoleccyalbHbIX TPaB 3alUIIAeMbIX UM JIHII.

4. Y4uTeiBas COBPEMEHHYIO rOCYJapCTBEHHYIO MOJUTHUKY, HalpaBIeHHYIO
Ha obecredyeHre HaajeXallero YpOBHSA peaiu3allid MpaB YeloBeKa WU
rpaXJaHWHA, a Takke OOYCIOBJIEHHOE €K BO3pacTaHWe 3HAYUMOCTH
aZBOKaTypbl U aJBOKATCKOW IEsITEIHHOCTU ISl OOIIECTBEHHO-TOIUTHYECKUX
NpOLIeCCOB,  NPOMCXONAIIMX B  coBpemMeHHOM  Poccuu,  cymiecTByeT
HEOOXOJUMOCTh  JANbHEWIIEro  COBEpPUICHCTBOBAHMUS  IMPABOBBIX  HOPM,

PETIIAMCHTUPYIOINUX UHCTUTYT HpO(i)eCCI/IOHaJ'ILHBIX IIpaB aJiIBOKaTa-3allluTHUKA.
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Pazynin A. B.

Cmanog1eHHA ma po36umoK iHcmumymy npog)eciliHux npag adgokama-
3axucHuka ¢ Pocii: kopomkuii pempocnekmueHuil aHai3

Y crarti  HaBOASAThCA ~ pe3yJbTaTH  MPOBEJEHOTO  JIOCIHIJKEHHS,
MIPUCBSYEHOTO iCTOPii CTAHOBJIEHHS Ta PO3BUTKY IHCTUTYTY NMpodeciiHuX TpaB
aZBoKara-zaxucHuka B Pocii. VYV BHCHOBKY (opMyItoeTbesi icTOpUYHA
nepioau3ailisi PO3BUTKY aHOTO 1HCTUTYTY 1 Psif] 1HIIUX BUCHOBKIB, 110 MalOTh

HaYKOBC 3HA4YCHHA
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Knrwouoegi cnoea: anBokar, alBOKaT-3aXUCHUK, MTpodeciifHi mpaBa ajBokaTa

Pazynun A. B.

CmanogieHue u paszeumue UHCHMUMYMA NPOPECCUOHAIbHBIX NPAG
aosokama-3augumuuxa ¢ Poccuu: kpamkuii pempocnekmugHbvlil AHAIU3

B cratee nmpuBOAATCS pe3ydbTaThl IIPOBEICHHOTO  WCCIIeIOBaHUS,
MOCBSIIIIEHHOTO HUCTOPHUHU CTAHOBJICHHUS " pa3BUTHS WHCTUTYTA
npodecCHOHANIBHBIX TIpaB aJBOKaTa-3amuTHUKa B Poccun. B 3akmodeHun
dbopMyIUpyeTcs UCTOpUYUeCKas MepUoIn3aliis pa3BUTHUS JaHHOTO WHCTUTYTA M
PSAIl MHBIX UMEIOIINX HayYHOE 3HaUeHHUE BBIBOJOB

Knroueevie cnoea: anBokaT, aIBOKaT-3alllUTHHUK, NpodeccrnoHambHbIe

IMIpaBa aABOKaTa

Ragulin A. V.

Formation and development of institute of the professional rights of the
counsel in Russia: short retrospective analysis

Results of the carried-out research devoted history of formation and
development of institute of the professional rights of the advocate-defender
(counsel) in Russia are given in article. In the conclusion the historical
periodization of development of this institute and a number of other conclusions
having scientific value is formulated

Key words: advocate, counsel, professional rights of the counsel
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