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suUKIA0AY Kagpeopu YusilbHO-NPABOBUX OUCYUNILIH

(Hayionanenuii ynieepcumem "Ocmpo3svka axademisn”)

PO JESIKI ACTIEKTH IIPABOBOTI'O PET'YJIIOBAHHSI
IOPUMYHOI BIMTOBIIAJIBHOCTI 3A
IPABOIOPYIIEHHS Y C®EPI
BAHKPYTCTBA

AHaJi3yloud Cy4acHUU CTaH 1 JUHAMIKY €KOHOMIYHOI 3JI0YMHHOCTI, BapTO
BU3HATHU, 10 BOHA EBOJIOI[IOHYBajda HabaraTo WIBUJIIE, HIXK Jep)kaBa
3Haxoauia epeKTUBHI 3aco0U MPOTHUIIl KpUMiHAIBHINM ekcriancii. Ha HasBHICTB
cepiio3HuX TpobiieM y cdepi MpaBOBIAHOCHH, 3POCTaHHS KIJBKOCTI MOPYIICHb
3aKOHOJIaBCTBA BKa3ye 1 MPaKTHUKa pOOOTH MPABOOXOPOHHUX Ta KOHTPOIOIOUNX
OpraHiB JIep>KaBH.

Jlep>kaBHI CTaTUCTWYHI JaHl CBiA4YaTh, 110 BIPOJOBXK OCTaHHIX POKIB
OTpUMAaJM PO3IMOBCIOKEHHS HOBI, JIOCI HEBIJJOMI MPAaBOOXOPOHHUM OpraHaw,
BUJM TIPaBOIOPYIICHb. Y CBITII HOBUX €KOHOMIYHUX BIJHOCHH, IO
(bopMyIOThCSI, Ta KPUMIHOJIOTIYHUX TMPOLECIB, sIKi BAHUKAIOTh Y IIbOMY 3B’S3KY,
MUTaHHS BIOCKOHAJEHHS KPUMIHaJIBbHOTO 3aKOHOJABCTBa HaOyBae BUHATKOBOL
roctpoTH [1, c. 6].

Jlo 18 ciung 2012 poky B KpumiHaneHOMYy Koxmekci YkpaiHu (mam 3a
tekctom — KK) Oynmo mepenbadeHo psj 3JI0YMHIB, SKMX HE ICHYBajio B
KpuminansHoMy kognekci Ykpaincbkoi PCP. 3okpema, 10 HOBell yKpaiHCHKOTO

KPUMIHAJBHOTO TpaBa HajeXalu TakKi 3J0YMHM sK "(IKTHBHE OaHKpPYTCTBO"
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(c1.218 KK), "moBemenns no OGankpyrtctBa" (c1.219 KK), "mpuxoByBaHHS
ctiiikoi dinancoBoi HecripomoxkHocTi" (cT1.220 KK) Ta "He3zakoHHi nmii y pasi
6ankpyrcrBa” (cT.221 KK) [2].

IIpote, mesiki 3 o3HaueHUX HopM, a came ctatti 218, 220, 221 KK Oynu
JeKpUMIHaJI30BaHi 3rilHo 3akoHy YKpainu Bif 15 nmucronaga 2011 poky 4025-
VI "llpo BHeceHHs 3MiH J0 JeSKUX 3aKOHOAABUMX aKTIB YKpaiHU II10J0
ryMaHizailii BiAMOBIJAIBLHOCTI 3a IPaBOMOpPYILISHHS Yy cdepi TrocrnoaapchKol
nistnbHOCTI" (nani 3a TekctoM — 3akoH Ne4(025-VI) [3]. 3okpema, Taki JisiHHS K
MPUXOBYBaHHs CTiHKOiI ()iHAHCOBOI HECIPOMOXKHOCTI, HE3aKOHHI Mii y pasi
OaHkpyTcTBa Ta (DiKTHBHE OAHKPYTCTBO IependadeHi 00 €KTUBHOI CTOPOHOIO
aJIMiHICTpPaTUBHUX TMPaBOMNOpPYIIeHb, TepeadadyeHuX BIAMOBIIHO HOpMaMHu
crareir 164-15, 166-16, 166-17 Konekcy VYkpainu mpo aaMiHICTpaTHUBHI
npaBonopyIeHHs [4].

CratucTuuHl JaHi MUHYJIMX POKIB CBilYaTh MpPO HUZBKUA piBEHb
PO3KPHUTTS 3JI0YMHIB, IIOB’SI3aHMX 13 OaHKPYTCTBOM, 1 TPUTATHEHHS JI0
KpUMIiHAJIBHOI BIAMOBIAATBHOCTI BUHHUX OCIO.

Tak, nanpukmnana, mpotsrom 2007-2008 pokiB opraHaMu BHYTPIIIHIX CIIpaB
MOPYIIEHO BiCiM KpUMiHAIBHUX cTpaB mpo ¢iktuBHe 6aHKpYTCTBO (cT. 218 KK)
Ta TPUXOBYBaHHs cTajoi (iHaHcoBoi HecrpomokHOCTI (cT. 220 KK), i3 sxmx
nuie ABl HampaBieHi Ao cyay [5]. KinmbkicTh 3acymkeHux oci® 3a BUMHEHHS
3504unHIB, nepeadavenux ct.218 KK, nounnaroun 3 2001 p., 3a BUpokamu, siki
HaOpajau 3aKOHHOI CHJIM, CTAaHOBUTH Jule 6 ocio, 3a ¢1.219 KK — 2 ocobu, 3a
c1.221 KK — 2 0cobu, a 3a ¢1.220 KK — 30Bcim Hemae [1, c. 183].

3 ornsay Ha BKa3aHe, BBA)XAeEMO 3a HeoOXiJHe MpoaHalli3yBaTH MPUUUMHHU
HU3BKOTO PIBHS IpaBO3acTOCYBaHHS Ta e(EeKTUBHOCTI HOpM crarti 215

INocnonapebkoro kogekcy Ykpainu, ctatedt 164-15, 166-16, 166-17 Konekcy
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VYkpainu npo aaMiHICTpaTUBHI MpaBonopylieHHs Ta ctarti 219 KpuminansHoro
KoJieKcy YKpaiHu (Aalii 3a TeKCTOM — JAOCIiKyBaH1 HOPMU).

[IutaHHS TPUYMH HU3BKOTO PIBHS MPABO3aCTOCYBaHHS HOPM TIpaBa, sKi
perymoTh  OPUAMYHY  BIANOBIZANBHICTE Yy  cdepi  OGaHKpYyTCTBa
BUCBITIIIOBAJIUCh B Mpansgx Takux HaykoBliB sik [I. Ilpurysu, b. I'peka, C.
UYepHSABCHKOTO Ta IHIIIL.

Tak, b. I'pex mnosicHIOe He3HAYHy KUIBKICTb KpPUMIHAJIBHUX CIIPaB,
MoB’si3aHNX 3 (QIKTUBHUM OaHKPYTCTBOM, JIOBEJIEHHSM 1O OaHKPYTCTBA,
MIPUXOBYBaHHSIM CTIHKO1 (DiHAHCOBOI HECTIPOMOYKHOCTI Ta HE3aKOHHUMU JIISIMU Y
pa3i GaHKpYyTCTBa, TaKUMHU MPUYMHAMH, a caMe: He OIpalfoBaHHs MPAKTUKU
po3clilyBaHHs KpUMIHAJbHUX CIpaB 3a [HisiHHA, nependauyene ct.219 KK;
noOOIOBaHHS Psily MpPAliBHUKIB MPAaBOOXOPOHHUX OpPraHiB 3aliMaTUCs TaKUMHU
CripaBaMU Yepe3 HEBEJMKUH JOCBIJ MpaKTUYHOI poOOTH Ta Opak MpaBOBUX
3HaHb; BIJICYTHICTh YITKOI CYJOBOI IPaBO3aCTOCOBHOI MPAaKTHUKUA 3a JaHUM
3JIOYMHOM; HEJOJIKHU B MISUTBHOCTI TOCTIOAPCHKUX CYiB, sIKI TIOBUHHI BUSBIISATH
IpU PO3TJIISiAl CIpaB, TOB’SI3aHUX 13 OAHKPYTCTBOM, M O3HAK JIOBEJEHHS [0
O6ankpytcTBa [1, c. 254-255].

C. YepHsiBcbkul 3a3Hava€, 110 HABITH MICJSI BUSIBICHHS O3HAK 3JIOYUHY
PaBOOXOPOHIII HE B 3MO031 po3moyaru odiliiHe po3CigyBaHHS, OCKIIBKU
NOTPIOHO OYiKyBaTH Ha 3aBeplLIeHHS KOHKYpPCHMX Tpolenyp (ocTaHHi, $K
BiJIOMO, TIOJICKOJI TPUBAIOTh POKAMH); MK BHUSBIECHHSM O3HAK 3JIOYMHY Ta
MOPYIIEHHSM KPUMIHAIBHOI CIIPaBU HEPIJKO 3HAUHUM PO3PUB Yy Haci, IPOTATrOM
SIKOTO BTPayYarOThCs HEOOXITHI TOKa3H, JIKBIIYIOThCS MIANPUEMCTBA 3 O3HAKaAMHU
GIKTUBHOCTI TOIIO; MA€ThCS B3HAKW BUCOKHU CTYIIHB JIATEHTHOCTI IHUX [IisSTHb,
3YMOBJICHUH THUM, 110 OUIBIIICTh KpeAUTOpiB 1 (IHAHCOBHX YCTAaHOB HE

3BEpTAIOTHCA IO 3aXHUCT JIO MPaBOOXOPOHHUX OPraHiB, OCKITbKU He 0axaroTh
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pO3roJiollyBaTh 3MICT (PiHAHCOBO-TOCIIOAAPCHKOI ISNIBHOCTI Ta CIpaBXHI
JKepena ¥ po3Mipu cBOiX AoXomdiB [5].

I[I. Ilpury3a  [ONOBHIOE  CHHUCOK  MNPUYMH  HU3BKOTO  PIBHSA
MpaBO3aCTOCYBaHHS HOPM TIpaBa, $KI PEryjiiolTh MUTaHHS IOPUIAYHOL
BiANoBiganpHOCTI y cdepi OaHkpyTcTBa. 30KpeMa, Ha IYMKY OCTaHHBOTO
TaKUMHU € HACTYIHI MPUYMHU: HAYKOBI pO3poOKHM B Wil cdepi He3HAUHI; Ciuiayi
HE MAalOTh MPAKTUYHOI MiJATOTOBKM IIOAO creludiKd IHUX CIpaB Ta 3aco0iB
JIOBEJIeHHS CKIIay 3JI0YMHY, HE 3HAIOTh SIK MPEAMETYy JOKa3yBaHHS TakK 1 SIKUMHU
JIOKa3aMHM CJIiJl JOBOJUTH BUHY; caMi €JIeMEeHTH CKJIaay 3JI0UYMHIB, 1110 BU3HAYEHI
y KpUMIHQJIBHOMY 3aKOHI € HEOJHO3HAaYHUMH, IO TaKOXK € (pakTopoM, SKUi
CTPUMYE AiSUTbHICTh OPTaHiB JII3HAHHS Ta CJIIIYUX OpraHiB [6].

[Tepmr HDXX TEperTH OO PO3KPUTTS O3HAUYEHOI MPOOJIEMATHUKU, AOLLIBHO
3BepHYTHCHh 10 YWHHOTO 3aKOHOJABCTBA, fIKe KOII3IMHO peryntoe MUTaHHS
IOPUIMYHOI BIJIMIOBINAJIBHOCTI 3a TPaBOMOPYIIeHHS Yy cdepi OaHKPYTCTBa,
30kpema OnaHkeTHI HopMu ['ocioapchkoro koiekcy Ykpainu (naji 3a TEKCTOM
— I'K), nopmu Kogekcy Ykpainu npo agMiHICTpaTUBHI NPaBONOPYIIEHHS (aii
3a TekctoM — KYTAIT) ta Hopmu KK.

Pa3om 3 TuM, cyyacHi yKpaiHCbKi JOCIIJHUKHA HE 3BEpPTalOTh yBary Ha Te,
IO OJIHIEI0 13 OCHOBHMX NPUYMH HU3BKOTO pIBHS MPaBO3aCTOCYBaHHS Ta
e(eKTUBHOCTI AOCIIIKYBAaHUX HOPM € 1X KOMI31MHICTh.

Tak, vactunamu 1 T1a 4 crarri 215 'K yHOopmoBaHO, 110 y BHUIajaKax,
nepeadayeHux 3aKOHOM, CYO'€KT MiANPUEMHULTBA — OOpPXKHHK, WOro
3aCHOBHUKM (YYacCHUKH), BIACHHMK MaiHa, a TakKoX IHII o0coOu HecyTh
IOPUMYHY BIANOBIJAJIBHICTE 3a MOPYLIEHHS BHUMOI 3aKOHOJABCTBA IO
0aHKpPYTCTBO, 30KpeMa (IKTHBHE OaHKPYTCTBO, MPHUXOBYBaHHS OaHKPYTCTBa
abo ymucHe JoBefeHHS J0 OaHkpyTcTBa. IlpuxoByBaHHSI OaHKpYTCTBa,

¢bikTHBHE OaHKPYTCTBO ab0 YMHCHE JOBEJICHHS 10 OaHKPYTCTBA, a TaKOX
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HEMpaBOMIpHI JAii 'y TMpoleaypax HeIIaTOCIIPOMOXHOCTI, TIOB’s3aHl 3
PO3MOPSII>KEHHIM MaifHOM OOp)KHHMKA, 110 3aBJajd ICTOTHOI IIKOJIU IHTepecam
KpeIUTOpiB Ta JAep)KaBU, TATHYTh 3a COOOIO0 KpHUMIHAJIbHY BiAMOBIJATIBHICTD
BUHHUX 0Ci0 BiAMOBIHO 10 3aKOoHY [7].

IIpote, wactuna 4 crarti 215 'K cynepeunts 3akony Ne 4025-VI, skum
NeKpUMiHaI30BaHI Taki MisiHHS $SK TPUXOBYBaHHS CTIHKOi (iHAHCOBOI
HECIPOMOXHOCTI, He3aKOHHI [T y pa3i 0aHKpyTcTBa Ta (hiKTUBHE OAHKPYTCTBO.

[Tounnatoum 3 18 ciunsg 2012 poky (neHp HaOpaHHS YUHHOCTI 3aKOHOM
Ne4(025-VI) nuimre take misiHHS, SK JOBEJACHHS 110 OAHKPYTCTBA € 3JI0YMHOM
3rigHo 31 cT. 219 KK.

Takum umHom, yactuHa 4 crtarti 215 'K nume yacTkoBO yHOPMOBYE
MATAHHS IOPUIMYHOI BIAMOBIAANIBHOCTI Y cepl OaHKpyTCTBA.

[H1II0'0 MPUYMHOIO HU3BKOTO PiBHS MPaBO3acTOCYBaHHS Ta €(hEeKTUBHOCTI
JOCIIIKYBAaHUX HOPM, SIKa TaKOX 3aJMIIMIACh 1032 YBarow AOCTIAHUKIB, €
TEPMIHOJIOT1YHA BIIMIHHICTb JUCIIO3UIII 03HAYCHUX HOPM.

Tak, cr. 215 I'K Bu3Hauae Taki MOpYIIEHHS BUMOI 3aKOHOAABCTBA MPO
OaHKpYTCTBO, SK TIpUXoByBaHHS OaHkpyrctBa (4.1 cT.215 TK) Ta
HEeMpaBOMIpHI [Jii y mpoueAypax HeIIaTOCIPOMOXHOCTI, TOB’si3aHl 3
PO3MOpSIKEHHAM MaitHOM OopykHUKa (4. 4 cT. 215 'K).

B Toit camuit wac KYnAII no cyTi aHajoriyHi npaBoropylLIeHHs BU3HAUYa€e
SIK TIPUXOBYBaHHS CTiiiKO1 piHaHCOBOI HeCcTIpoMOKHOCTI (cT. 164-15 KYnAII) ta
HEe3aKOHHI A1 y pa3i 6ankpyTtctBa (c1. 166-16 KYnAII).

Axmo cr. 215 'K Bu3Hauae npaBonopyllieHHs K YMUCHE JOBEJIEHHS 0
O6ankpytctBa (4. 1, u. 4 ct. 215 T'K), sixe B yacTuHi 3 BU3HAUEHE SIK YMUCHE
0aHKpPYTCTBO, TO AHAJIOTIYHOMY 3a 3MICTOM MPABOMOPYIIEHHIO KOPECIOHAYE

37I04MH, kUi Bu3HaueHui crarrero 219 KK sk noBenenHs 10 OaHKpyTCTBA.
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Kpim TOro, roBopsum mpo Take MopylleHHs B cdepi OaHKpPYTCTBa SIK
"mpuxoByBaHHs OankpyTcTtBa' (4. 1 cr. 215 T'K), "mpuxoByBaHHS CTilKOI
¢inancoBoi HecrpoMmoxHOCTI" (cT. 164-15 KVYmAIl) Ta "nmoBemeHHs 1o
6ankpyrcrBa” (ct. 219 KK) cnig 3BepHyTH yBary Ha IM€BHY 3MICTOBY
BI/IMIHHICTh Ta HEBIJIMOBIAHICTh y TEPMiHaX.

3rinHo crarti 1 3akony Ykpainu Bin 14 tpaBHs 1992 poky Ne 2343-XII
"[Ipo BIIHOBJIGHHS TUIATOCIIPOMOXHOCTI OOp>XKHHUKAa abo BH3HAHHSA KOTO
O6ankpyToM" (mami 3a TekcToM — 3akoH Ne 2343-XII) HenaaToCIpOMOXKHICTh —
[[e HEeCIPOMOXHICTh CYO’€KTa MiANPUEMHHUIIBKOI IiSIBHOCTI BHUKOHATH ITiCIISI
HAaCTaHHS BCTAHOBJIGHOI'O CTPOKY iX CIUIATH TPOIIOBI 3000B’s3aHHS Iepe]
KpeluTopaMyd, B TOMY YHUCJII MO 3apoOiTHIA I1aTi, a TaKoXX BUKOHATH
3000B’si3aHHS 1100 CIUIATH €IMHOTO BHECKY Ha 3arajbHOO0O0B’SI3KOBE
Jiep’kaBHE colliajibHe CTpaxyBaHHS, MMOAATKIB 1 300piB (00OB'SI3KOBUX IJIATEKIB)
He 1HaKIIIe K Yepe3 BiIHOBJIEHHS MIaTOCIPOMOKHOCTI [8].

[TonsiTTs "CTilfiKa HEMJIATOCIPOMOXKHICT" B 3aKOHO/JABCTBI HE BHU3HAYEHO,
mpoTe, SKIIO BUXOIWUTH 31 3MicTy TMOHSTTS "OopxHUK" (ab3. 3 cr.l 3akoHy
Ne 2343-X1I), a Takox mifcTaB AJisi TOBEPHEHHsI 3asiBU MPO MOPYILIEHHS CIIpaBU
npo OankpyTcTBO (a63. 4 4. 1 cT1. 9 3akony No 2343-XII), To Takowo €
HEIJIaTOCIIPOMOJKHICTh,  sIKa TMepeBUIlye 3  MICSLl IMICAs  HACTaHHS
BCTAHOBJIEHOTO CTPOKY CIUIATH IPOILIOBUX 3000B’ I3aHb.

Sk crBepmxkye b. [lonsakoB, cyuyacHe 3aKOHOJABCTBO MPO HECTIPOMOXKHICTh
MICTUTh M’STh O3HAK HEIUIATOCIIPOMOXKHOCTI OOpXHHUKA: XapaKTep TPOIIOBUX
3000B’s13aHb; 0a30BUI PO3MIp TPOIIOBUX BHUMOT; OE3CHIPHICTh BUMOT; CTPOK
HeCIUIaTH; HasiBHICTh BUKOHABUOTO MpPOBaxKeHHs [9, c. 81].

3rinHo 3 yactuHoo 7 ctaTTi 11 3akony Ne 2343-XII y pa3i 3BepHEeHHs 10
cyny OOpXHMKa i3 3asBOI0 TPO MOPYIICHHS CHpaBU NpPO OaHKPYTCTBO Y

MirOTOBYOMY 3acCiJiaHHI 3 SCOBYIOThCSI O3HAKU HOTO HEruiaToCIpoMOXxHOCTi. B
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noctaHoBl [lnenymy BCY Nel5 Bim 18 rpynus 2009 poxy "IIpo cymoBy
MpaKTUKYy B cipaBax Mpo OaHKpyTcTBO" (maini 3a TekctoM — [locranoBa BCY
Nel5) [10] nomatkoBO po3’sicHIOEThCS o3HaueHu mpunuc 3akony No2343-XI1.
3okpema, 3rigHo 3 .70 [ToctanoBu BCY Nel5 y minrotroB4omy 3aciiaHHi cyn
Ma€ MEepeBIPUTU HASBHICTh O3HAK HEIJIATOCHPOMOXKHOCTI OOp)KHUKA, PO3MIp
BHUMOT KpeauTopa (KpeIuTopiB), iX O€3CMIpHICTb.

3a pe3yinbTatamMH pO3TJISLY 3asiBU KpeauTopa Ta BiA3UMBY OOpKHHUKA Yy
NiArOTOBYOMY 3aciJaHHI BUHOCHTBCS yXBajla B SKI BU3HAYalOTHCS: PO3MIp
BUMOI' KpEeAWTOpPiB, SKi TMOJalM 3asBy TMpO TOPYIICHHS CIpaBH IMpo
O0aHKpPYTCTBO; JaTa CKJIQJCHHS pO3IMOPSAHUKOM MaiiHa peecTpy BUMOT
KpeUTOpiB; Jara MOMepeIHbOT0 3acilaHHs CyJy; JlaTa CKIHWKaHHS MeplIux
3araJIbHUX 300piB KPeIUTOPiB; aTa 3acilaHHs Cyay, Ha KoMy OyJie BUHECEHO
yXBaJlly Mpo caHalito OOp>KHMKA Ta iHII nmuTaHHA (yactuHa 11 crarti 11 3akony
Ne 2343-XI1I).

Otxe, yxBajJow CyJIy, sika BUHOCHUTBCS 3a pe3yJibTaTaMU I1iIF0TOBYOTO
3acigaHHd, bakTHIHO KOHCTaTy€ThCS HasIBHICTH ycix O3HaK
HEIJIATOCITPOMOYKHOCT1, TOOTO CTIHKOI HETIATOCTIPOMOYKHOCTI.

[Ipote, sikmo omepyBatu pedinimiero crarti 215 'K "mpuxoByBaHHS
OaHKpyTCTBa", TO IOPUUYHA BIJMOBIIAbHICTh 32 TaKe MPaBOMOPYIIEHHS MOXe
HACTYIIUTH JIMIIIE B CYJIOBIM Mpoleypi JIKBiAaIlii OaHKpyTa.

[Tpunucu 3akony Ne 2343-XII nuie niaTBEpAXKYIOTh TAKMI BUCHOBOK.

VY crarti 1 3akony Noe 2343-XII po3kpuTo MOHATTS GaHKPYTCTBA, SIKUM €
BHU3HAHA TOCMOJAPCHKUM CYJOM HECIPOMOXKHICTh OOp>KHHKA BIAHOBHUTH CBOIO
IJIATOCIIPOMOYKHICTh Ta 3aJ0BOJIBHUTH BU3HAHI CyJOM BHMOTH KPEIHUTOPIB He
iHaKIIe SK Yepe3 3acTOCyBaHHsS JikBijamiiHol mpouenypu. JlikBigariina
nporueaypa abo mikBigamis 0aHkpyTa, 3rifHO 3 yacTuHOW 1 ctarTi 4 3akoHy Ne

2343-XII, € ogHi€IO 3 YOTUPHOX CYIOBHUX MPOLEAYP OAaHKPYTCTBA.
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baHkpyTCTBY NnpuTamMaHHWI NEBHUM FOPUAUYHUN CKJIAJl, SKWH, Ha TYMKY
b. [NonsikoBa, yTBOPIOIOTH Taki KpHUTepii SK: HasSBHICTh BCTAHOBJIEHHUX CYJIOM
HEOIJIAYeHUX TPOIIOBUX 3000B’si3aHb KPEeAUTOPIB; HEIOCTATHICTh MalHOBUX
aKTUBIB ISl TIOKPUTTS OOpProBuX 3000B’si3aHb; HE3aJOBiJIbHI pe3yJbTaTH
peabimiTauiitHux npouenyp (canauii 1 MUpoBoi yroau) [9, c. 91].

3rigHo 3 yactuHow 1 crarti 22 3akony Ne 2343-XII rocnogapcbkuil cyn
npuiiMae IIOCTAHOBY MPO BHU3HAHHS OOpXXHWUKA OaHKPYTOM 1 BiJKpUBaE
JIKBIAALIHY Mpolenypy y BHUIAAKax, nependadeHnx 3akoHoM Ne 2343-XII.
Taki Bumaaku mpsiMo rnepeadaveHi 3aKOHOM 1 HUMH €: KJIOMOTaHHS KOMITETY
KPeIUTOPiB MPO BBEACHHS MPOIEAYPHU JIKBIALl Y MPOIEaypl PO3MOPSIKESHHS
MailHOM OopXHWKa (4acTuHa BochMa cTaTTi 16 3akoHy); BHsBIEHa
HEMOJKJIUBICTh JOCATHEHHS METH MPOLEIypH CaHalii micis i1 BBeIEHHS CyJ0M
(wactrHA mIocta crtarTi 18, yacTmHa aBaHamusATa cTarTi 19, yacTmHM II'sTAa,
mocTa 1 oguHaAITa cTaTTi 21 3akoHy); GaHKPYTCTBO T'pOMaISH-TIANPUEMIIIB
(ctaTTi 47-49 3aKkoHy); HacTaHHS OOCTaBHH, NepeA0aYeHNX YACTUHOK BOCHEMOIO
cratti 50 3akoHy, y cmpaBax mpo 0aHKPYTCTBO (hepMepChKOTO TOCIOAapCTBa;
3aCTOCYBaHHSI CyJIOM MpOLEeaypy OaHKPYTCTBa A0 OOp)KHMKA, IO JIKBIIYETHCS
BrIacHUKOM (cTarTst 51 3akoHy); OaHKPYTCTBO BiJICYTHHOTO OOpXKHHUKA (CTATTS
52 3akony).

3 BUIINEBKa3aHOTOo BOaYaeThCsa, 10 K  CTIHKIA  (aOCOJFOTHIN)
HEIUIaTOCIIPOMOXKHOCTI, TaK 1 OaHKPYTCTBY MpUTaMaHHI pi3HI IOpUAWYHI
ckianu. SKIo IS KOHCTAaTallil CTIMKOiI HeIJIaTOCIPOMOXKHOCTI HeoOXigHa
yXBaJla rOCHOJaPChKOT0 Cyay, sika BUHOCUTHCS 3a pe3yJibTaTaMU IiIF0TOBYOTO
CYZIOBOTO 3acilaHHsl B CYAOBIf MpoLeAypl PO3MOPSIKEHHS MailHOM, TO s
HassBHOCTI OaHKpYTCTBa — HeOOXiJHa IOCTaHOBa MPO BU3HAHHS OOpI)KHUKA

OaHKPYTOM, SIKOIO BBOJUTHCS CyZ0Ba MpoLieaypa JiKBigalis OaHKpyTa.
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Takum YUHOM, IOpUINYHA BIIITOBIIAIbHICTD VIS cy0’exTa
BIIMOBIJABHOCTI (rpOMaJsHWHA-3aCHOBHUKA (y4acHHUKaA), CIykO00Boi ocobwu
cy0’€KkTa TOCMOAAPCHKOI  BIAMOBIMATBHOCTI) 3a TPUXOBYBAaHHS  CTIMKOL
(GhiHAaHCOBOT HECHPOMOXHOCTI, K Iie mepeadbadeHo ct. 164-15 KVYnAll, moxe
HACTyIMaTHU MO 3aKIHYEHHIO MiJATOTOBYOTO CYJ0BOIO 3aciliaHHs, a came Iij 4ac
CyJIOBOI IIPOLIeAypHU PO3MOPSIKEHHS MaifHOM, B TOM 4ac SIK BiIMOBIAAIBHICTD 32
cT.215 3a npuxoByBaHHS OAHKPYTCTBA MOXE HACTYIUTH JIUIIE Mif Yac Cyd0BO1
npoLenypH JiKBiaalii 6aHKpyTa.

JlebekTHUM 3a IOPUIUYHOIO KOHCTPYKIIEID Ta IUCKPUMIHALIMHUM TIO
BIIHOIIIGHHIO 70 TpPOMajasH YKpaiHM € cy0 €KTHUH CKJIaa IpaBOMOPYIICHb,
nependaveHux crartsamu 164-15, 166-16, 166-17 KYnAII ta crarrero 219 KK.

3 JMCMO3UIIA  O3HAUYeHWMX HOPM  BOAYaeThcs, MO CYO €KTOM
BIJIMOBIIAJTHOCTI, OKpPIM  CIy>)KO00BOI 0coOW cy0O’eKTa  TOCMOAApCHKOL
TSTIBHOCTI, € T'pPOMaJsSHUH-3aCHOBHUK (YYacHHMK) Cy0’€KTa TOCIOoJapChKol
TSITBHOCTI Ta TPOMASTHUH-CYO’ €KT I AMPUEMHHIIBKOT isTBHOCTI.

[Ipote, Take Bu3Ha4YeHHs Cy0’€KTa BiIMOBIAAIBHOCTI y cdepi OGaHKpyTCTBa
YHEMOXJIUBIIIOE ~ 3aCTOCYBaHHS  BIAMOBIIHMX HOpPM TipaBa y  pasi
MPaBOIOPYILIEHHS! 1HO3eMHUMH O0co0aMH 4 ocobamu 6e3 rpomaisHcTBa. Kpim
TOTO, CaMe TaKa PeMaKilis JWCIIO3WIIi BUINEBKA3aHUX CTAaTed Yy CHUCTEMHOMY
3B’513Ky He BianoBigae Hopmam ['K.

Tax, y BiamoBigHocTi mo crarti 2 'K ywyacHukamu BigHOcWH y cdepi
rocroJIaproBaHHs € Cy0'€KTH TOCIOfaproBaHHs, CIIOKUBAYi, OpraHy Jep>KaBHOI
BJIald Ta OpraHd MICIIEBOrO CaMOBpPSIyBaHHS, HaIIJEHI TOCMOAAPCHKOIO
KOMITETCHITI€I0, a TaKOXX TPOMAJsSHU, TPOMAJChKI Ta IHIII OpraHizarii, sKi
BUCTYITAIOTh 3aCHOBHUKAMU CY0'€KTIB TOCIIOJApIOBaHHS YM 3JIMCHIOIOTH IIOJI0
HUX OpraHi3aliiHO-roCloJapChKi OBHOBa)XEHHSI Ha OCHOBI  BIJJTHOCUH

BJIACHOCTI.

= JIpo mesiki acmeKTH MPABOBOTO PEryJIOBAHHS IOPUAMYHOI BiIMOBiNANLHOCTI 3a MpaBOMOpYIIEHHS Y cdepi
6ankpytcta / B. B. 3arpebensnuii // Yaconnc HauionansHoro yHiBepcutety "OcTpo3bka akagemis'. Cepist "[IpaBo”. —
2012. — Ne 2(6) : [EnexTpoHHuit pecypc]. — Pesxum noctymy : http://lj.oa.edu.ua/articles/2012/n2/12zvvusb.pdf.



10

Yaconuc HauioHanbHoro yHiBepcutety "OcTpo3bKa akagemia". Cepia "Mpaso". — 2012. — N22(6)

Cy0'extamMu rocrnojaproBaHHs €: 1) rocrnonapchki oprasizaiii - IOpUIudHi
ocobu, cTBOpeHi BiAmoBigHO A0 [luBiNBbHOrO KoOJeKCy VYKpaiHW, aepiKaBHi,
KOMYHaJIbHI Ta 1HII OiAIPUEMCTBA, CTBOpPEHi BianoBiaHO A0 1boro Koxaekcy, a
TaKOXX 1HINI FOPUIUYHI OCOOM, SIKI 3IIHCHIOIOTH TOCHOJAPCHKY MIsUIBHICTH Ta
3apeecTpoBaHi B YCTAHOBIICHOMY 3aKOHOM TOPSJIKY; 2) TpOMajsHH Y KpaiHHu,
iHozeMIri Ta ocobu 0Oe3 TpoMaasiHCTBA, SKi 3MIWCHIOIOTH TOCIOAAPCHKY
TSTBHICTD Ta 3apeeCcTPOBaHi BiAMOBIIHO 10 3aKOHY SIK MiANMpHeMIll (4acTUHA 2
crarti 55 I'K).

3rinHo 3 yactuHoro 1 crarti 117 T'K iHO3eMHUM TMiINPUEMCTBOM €
yHiTapHe abo0 KOpIIOpaTHUBHE IIiANMPUEMCTBO, CTBOPEHE 3a 3aKOHOJABCTBOM
VYkpaiHu, mo i€ BUKIIOYHO HAa OCHOBI BJIACHOCTI 1HO3eMIIiB a0 iHO3EeMHUX
IOPUAMYHUX 0ci0, abo Jiroue MiANpUeEMCTBO, pUAOaHe MOBHICTIO Y BIACHICTh
X 0cio.

3 ornsay Ha Te, IO YYaCHMKaMHM Yy cdepi rocrnoJapCchbKuX BIIHOCHH €
TaKOX 1HO3€MHi 0COOH, TO TOLLIBHO 0YyJI0 OM BKJIFOYHUTHU TaKuX ocib 110 cy6’ ekTa
NpaBOMNOpPYIIEHHs, nepeadayeHnx crartamu 164-15, 166-16, 166-17 KYnAIl ta
crarrero 219 KK.

Otxe, 3 METOI MiJBUILIEHHS PIBHA 3aCTOCYBaHHSI MPABOBHX HOPM, SIKi
pPEeryjiroloTh MUTAHHS IOPUIWYHOI BIAMNOBIJAJIBHOCTI 3a MPABOMNOPYLIEHHS Yy
chepi OaHKpPYTCTBa, BBaXKAaEMO 3a HEOOXiJHE YCYHYTH KOJII3IMHICTh Ta
BHYTPIIIHbO-3MICTOBHY CyNepeyHICTh TEpPMIiHIB "HECITPOMOXKHICTB",
"OaHKPYTCTBO", SIKi BUKOPUCTOBYIOThCS y nucno3uiisix crateit 215 I'K, crareii
164-15, 166-16, 166-17 KYnAIl, crarti 219 KK umsxom npuBeneHHs iX y
BIJIMOBITHICTE /IO TEpPMiHIB "HETUIATOCIIPOMOXHICTE", "OaHKPYyTCTBO", sKi
BUKOPHUCTOBYIOThCSI B 3akoHI Ykpainu "lIpo BiZHOBIEHHS IJIATOCITPOMOXKHOCTI

Oop>kHMKa a00 BU3HAHHS oro 6GaHKpyTOM".
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3acpebenvnuii B. B.

Ilpo  oOeaki  acnekmu  npago6oz0  pezyi06AHHA  IOPUOUYHOT
8i0N0BI0AIbHOCMI 3a NPABONOPYUIEHHA Y Chepi DaHKpymcmea

VY cTarTi JOCHiIKYIOThCS MPUYMHU HU3BKOTO PiBHS MPaBO3acTOCYBaHHS
HopM [locnomapcekoro  xomekcy  Ykpainu, Koxpexcy  YkpaiHu  1po
aZMIHICTpaTHBHI MpaBonopyweHHs Ta KpumiHaibHOro Kojekcy YKpaiHu, B
YaCTUHI  peryJjloBaHHs  TUTAaHHS  IOPUAWMYHOI  BIAMOBIZAIBHOCTI  3a
IpaBOIOpYIIeHHs y chepi baHKpyTCTBa

Knwuoei cnoea: tmipaBoBa KOJi3is, CTiWKa HEIJIATOCIIPOMOXKHICTbD,
0aHKpPYTCTBO, JOBEJACHHS 0 OaHKPYTCTBA, MPUXOBYBaHHS CTIHKOI (hiHAHCOBOT

HECITPOMOYHOCTI, Cy0’ €KT MPaBOMOPYLIEHHS

3acpebenvuoiii B. B.

O HeKomopblx acnekmax npagoeozo pecyiupoGaHus IOpUOUYECKOU
0MEemCcmeeHHOCMU 3a HAPYWeHUA 8 chepe DAHKpomcmea

B crartbe wuccnenyroTcsi MPUYUHBI HU3KOTO YPOBHS TMPaBONPUMEHEHUS
HOpM  XO3SIMCTBEHHOro  Koaekca  YkpauwHbl, Kogekca VYkpauHbl o0
aIMUAHHUCTPATUBHBIX MPaBOHAPYIICHUSX U YTOJOBHOIO KoOJIeKca YKpauHbl, B
YacTU  peryJMpoBaHUsT  BOMpOca  IOPUIUYECKOM  OTBETCTBEHHOCTHM  3a

npaBoHapylIeHus B cepe GaHKPOTCTBA
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Knioueesnvle crosea: npaBoBasi KOJUTU3MsI, CTOMKAs HEIJIATEKECIIOCOOHOCTD,
0aHKPOTCTBO, JOBEJAeHHWE 1O OaHKPOTCTBA, NPHUNPATHIBAHUE CTOWUKOM

(GbVHAHCOBO HECTIOCOOHOCTH, CYyOBEKT MPaBOHAPYIIICHHUSI

Zahrebelnyi V. V.

About certain aspects of law regulation of legal liability for violation of
the law in the sphere of bankruptcy

In the article, there are investigated the reasons of low level in law
enforcement of the norms of The Business (commercial) Code of Ukraine, The
Code of Ukraine about the Administrative Infractions, and The Criminal Code
of Ukraine, concerning the part that contains the regulation of question about
legal liability for infraction in the sphere of bankruptcy

Key words: conflict of laws, persistent insolvency, bankruptcy, to force
smb/smth into bankruptcy, concealment of persistent financial failure, subject of

a crime
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